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UNITED STATES DISTRICT COURT® 

FOR THE DISTRICT OF COLUMBIA 

i (i) 

UNITED STATES OF AMERICA 

) - 

i 

VS. 

) Criminal No. 657-55 


CHARLES A. DAVIS, 

) 



Defendant. ) 


Washington, D. C. 


November 8, 1955. 

The above-entitled action came on for trial before the HONORABLE 
JAMES R. KIRKLAND, United States District Judge, and a jury, at ?:00 o'clock p.m, 

I 

-m 

APPEARANCES: £ 

On behalf of the United States: 

i 

i 

THOMAS FLANNERY, Esq., Assistant United States Attorney 

i 

On behalf of the defendant: 

I 

SAUL G. LICHTENBERG, Esq. 

■ 

PROCEEDINGS (3) 

I 

MR. FLANNERY: May counsel approach the bench, your Honor? 

THE COURT: You may. 

i 

(At the bench:) 

MR. FLANNERY: This Indictment, your Honor, is drawn in three counts. 

At this time I would like to move to dismiss Count One, and I will proceed 
on the remaining counts. * 

THE COURT: I gather there is no objection? 

MR. LICHTENBERG: Which is Count One? 

MR. FLANNERY: Robbery. Taking by sudden and stealthy seizure and snatching 

j 

— or, did attempt, that's attempted robbery. The case is rather weak. The 
complainant in that case is Emanuel Walters. 

THE COURT: Is there any objection? 

MR. LICHTENBERG: No objection. 

THE COURT: Very well, the motion to dismiss will be granted. 

(in open court:) 

v—1 EMANUEL WALTERS (9) 

was called as a witness on behalf of the Government, and, being first duly 

| 

sworn, was examined and testified as follows: 

■ • j 

DIRECT EXAMINATION 

j 

i 

MR. FLANNERY: Now, Mr.. Walters, please keep your voice up so I can hear 
you 'way back here. 


1 






BY Ml 


(9) 


Q Tell me your full name. 

A Emanuel Valters. 

Q All right, Mr. Valters, where do you live? 

A 1511 Bruce Place, Southeast. 

Q Where do you work? 

A Dwight Edwards Company. 

Q Now, I want to point your attention now, direct your attention to 
May 27, 1955, and to the time around 5:00 p. m., and I will ask you at that 
time and on that date where were you? 

A I was on hoard a Navy Yard streetcar, headed southeast. 

Q I beg your pardon? 

A I — I was on the streetcar. Navy Yard. 

Q 8th and H Northeast. Were you headed toward the Navy Yard? (10) 
A That's right. 

Q Does the car turn right there at 8th Street? 

A No, that comes out Florida Avenue. 

Q I see. Where were you seated on the streetcar? 

A I was near the front entrance, about three seats back from the 
front entrance. 

Q And that, of course, is in the District of Columbia, isn't it? 

A That's right. 

Q Now, you were seated, you say, about three seats back from the front 
of the car? 

A Yes, sir. 

Q Were you in one of those single seats or a double seat? 

A Single. 

Q And you were on the right-hand side of the car? 

A Yes, sir. 

Q That's the side of the car on which the passengers board the car? 

A That's right, sir. 

Q Now, did you see something happen there at that time, Mr. Valters? 

A Veil, at that time I was looking out the window, and I — (11) 

Explain that. Tell me what you mean a little bit more. 

Q You were looking out the window? 

A That's right, sir. 


2 



Q When you weFe looking out the window did there cone a tine (11) 
when you saw a man — 

Ml. LICHXENBERG: I object to that, if the Court please, as being leading. 

1 

THE COURT: Yes, it is a leading question. Z will sustain the objection. 

BY ML FLANNERY: 

Q You were looking out the window? 

A Yes, sir. 

Q, What did you see when you looked out the window? 

A Well, I was looking out the window at the line, the people was getting 
on the car. 

Q All right. 

A And I seen a guy with a newspaper in his hand, and he seemed to be 
reading. This was pretty close to Mr. Burnstein. So, he seemed like he had 


his fingers in his pocket. 

Q Nov, do you see the man — 

MR. LICHXENBERG: If the Court please, I move that that be 
testifying as to a conclusion. 

THE COURT: Ladies and gentlemen, the expression, "He seemed as though he 

I ' 

had his fingers in (the man*a) pocket," is what the laws calls a conclusion. 
It is not testimony. And, npt being an expert witness, the witness on (12) 



the stand cannot testify to a conclusion. 

The objection is sustained. 

I 

BY ML FLANNERY: 

I 

i 

Q Tell us what you saw. What did you see — not what you seemed to see. 
What did you see? 

A Well, I seen Davis take his fingers into the back pocket of Mr. 
Burnstein. 

I 

Q Nov, do you see Davis in the courtroom? 


A 

Q 

A 

Q 


Yes, sir. 


Would you point him out? 
(Indicating.) 


Just to make the record clear, step down here and point to the 


man 


you say is Davis. Step over here. 


A Yes, sir. Right there, sitting there. 

ML FLANNERY: May the record indicate, your Honor, that the [witness, Mr. 

!• 

Walters, has pointed to the defendant in this case, Charles A. Davis? 


THE COURT: It my so show 
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BY MR 



Q Now, go ahead with your story. 

A Well, at that moment, Mr. Bums tain Altered the oar, and I aafced 
him did he have his wallet. 

Q You can't go into a conversation. Let me stop you a minute. 

MR. FLANNERY: Would you have the witness Burnside step in the door (13) 
for a minute? 

(Whereupon, the Assistant United States Marshal left the courtroom and 
returned shortly with Mr. Burnside.) 

BY MR. FLANNERY: 

Q Mr. Walters, turn around and look at that man. And don't say anything. 

All right. 

MR. FLANNERY: All right, you can take him back. 

BY m. FLANNERY: 

Q Now, is that the Burnside about whom you testified a few minutes age. 

A Yes, sir. 

Q Now, I will ask you to hold this. Let's assume that I am Mr. Burnside 
and I am standing in line. Will you step down here and demonstrate to the jury 
what you saw Charles Davis do? 

A Can I use this (indicating rolled up paper.)? 

Q Yes. 

A Well, at that moment, as I was looking out the window, he seemed to 
be reading the paper, and he was standing pretty close to the man, like this 
(indicating) • And I saw him with his fingers, went down in his pocket. 

Q Nov, after you saw that what did you do next. No conversation now, 
but what did you do? 

A We got off the car. (14) 

Q You got off the car? 

A Yes, sir. 

Q And then what did you do? 

A I got off the car with Mr. Burnstein. 

Q. All right. 

A 

Q 

A 

corner. 
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And we walked across the street, on the left-hand side. 

All right. 

To 9th and H. And Mr.. Davis and another fellow were standing on the 


Just befcx^Kre got there I saw him walk 


the mailbox 


(14) 


and drop something in it. 


Q All right, ibid then what did you do? j •* 

A Well, I went across the street to see could 1 find an officer at 
the comer of 8th and H, over there at the jewelry store that's across the 


street on the left. And I came back across the street and he was running 

i 

i 

away. And we gave chase. 

i 

Q When you say "we," who do you mean? 

A Me and Mr. — 

Q Burnside? 

A Yes, sir. 


Q And then, after you gave chase, then what happened? 


A Well, we caught him, back of the bank. 

Q Caught him? 

i 

A Yes, sir. (15) 

i 

Q. All right. And then what did you do? 

A Well, at that time Mr. Bumstein told him to, "Give me my money 

back." He said, "I don't have your money." And he said, "I don't)have but 
eight dollars.” Mr. Burnside said there was sixteen in the pocketbook. And I 
told him, I said, "We won't take that, we'll call the officer." 

And we took him back across the street to the callbox at 8th and H. 

I 

Q All right. And then did there come a time when the police came? 

A Police came by there and took him. 

Q Now, did you go down to the police precinct, too? 

A Yes, sir. 


£ And did you hear this defendant, Davis, say anything about Mr. 

• ■ ! 

Burnside's wallet or money down there at the precinct? 

A No, sir. I didn't hear him say anything down there. ! 

Q What officer was it who responded and took the defendant into 
custody, do you know? 

A No, sir, I can't recall his name, no. 

‘ 

Q Were you present when any officer checked that mailbox to which you 
have testified? 

A No, sir, I wasn't. I was at the station house. 

MR. FLANNERY: Your witness. 

CROSS-EXAMINATION (17) 

BY m. LICHTENBERG: j 

Q Mr. Walters, do you know Mr. Davis? 


5 



A I have seen Mm, yes. 

G When is the first time you ever saw him? 


(17) 


A He was out to my house right after the arrest. 

Q Well, now, prior to the date of May 27th did you him him? 

A I don’t remember the date he was out there. 

Q And you are sure he’s the one that you saw do these things that 
you testified to? 

A That — am I sure he’s the one? (18) 

Q That’s right. 

A I'm sure that’s the one we chased and caught, that I seen in line 
with his fingers in his pocket. 

Q You’re sure of that. Who is the other man that you fellows stopped 
and took into custody? 

A I didn’t stop anybody else. The other fellow walked away. 

Q You didn’t try to get the other fellow? 

A No, sir. 

0, Wasn’t the other fellow also in line? 

A I don’t remember whether he was in line, but he was with Davis on 

the corner, talking to him. 

Q Before or after the occurrence? 

A After. 

Q After the occurrence. And when you came up to him this other man- 

walked away? 

A Yes, sir. 

Q Davis didn’t make any attempt to escape or run away? 

A Well, he started running after we came up to him. 

Q But up to that time he didn’t make any attempt to get away, did he? 
A No, sir. 

Q Now, where* had you come from? 

A Well, I came off the MacArthur bus. 

Q Did you transfer from that fcus to the streetcar? 

A Got off 8th and K and got on the streetcar. 

Q And what streetcar did you get on at 8th and K? 

A Navy Yard. 

G You mean 8th and K Northeast? 

A That’s right, sir. 

Q And on what side of the streetcar were you sitting? 


Q And that vaa a single or a double seat? 


A That was a single seat. 

Q And you were looking out the window to your right? 

A Yes, sir. 

i 

•' ! 

Q Was the window open or closed? 

A The window was up. 

I 

Q Well? 

j 

A The window was up. 

Q Now, what hand did Davis use to use his fingers, the right or the 

left? 

A Well, I couldn’t tell you. 

Q You were there. You just testified. You demonstrated. Now tell us. 

i 

A I said I seen him with his fingers in his pocket, but I don't know 
which hand. 


Q Which pocket? What side of Mr. Burnside, the — what side of Mr. 
Burnside's body was the pocket on, the right or the left? (20) 

I 

A Left. 

i 

Q The left side. When you demonstrated before with Mr. Flannery you 
were putting your hand in Mr. Flannery's right-hand-pocket, were you not? 

A That's right. 

Q Was that correct, or was that a mistake? 

I 

A I was just demonstrating. 

Q Demonstrating what? 

A Well, what I saw him do. 

Q Were you demonstrating an accurate thing, or just demonstrating 


something to demonstrate? 

A Well, I was demonstrating as to the question he — 

Q, Mr. Flannery asked you what you saw Mr. Davis do, is that right? 


A Yes, sir. 

i 

Q And you showed — you got around Mr. Flannery and put your hand in 

his right-hand pocket, is that right? j 

A Yes. j 

Q And now you say it was the left pocket, is that right?! 


A No, sir, I don't. 

Q Which was it? 

A I 8aid Mr. Burnside's pocket was his left pocket. 




M 


ie was 


Q But you shoWd the jury, did you not, that h^ras going (20-21) 
into the right side, did you not? 

A I was demonstrating. I wasn't exactly showing what hand did he use, 

I was showing the way he did it. 

Q Didn't you just show the jury that Mr. Davis was reading the paper 
and got up real close to Mr. Burnside and went around to Mr. Burnside’s pocket? 


Isn't that what you showed the jury? 

A Yes, sir. 

Q Isn't that what you showed them? 

A (Nodding Affirmatively.) 

Q Did it happen or didn't it happen? 

A Well, that's what I seen: his hand in his pocket. I don't know which 
hand did he use. I don't know. 

Q All right. In what pocket, the right-hand side or the left-hand side? 
A Well, I couldn’t tell you. 

Q Well, now, you're here to testify against Davis. Now, you tell the 
jury your best recollection. If you can't tell us you didn't see Davis* hand 
in anybody's pocket, isn't that correct? 

A Well, he had his hand in his pocket, but I couldn't tell you which 
pocket, whether it was the right or left pocket, right or left side. 

Q You don't know whether it was the right or left? 

A That's right. 

Q Bow much of the hand did you see in the man's pocket? (22) 

A I only saw two fingers. 

Q The newspaper was hiding the hand, was it not? 

A Part of it. 

Q What part of it did you see? 

A I just told you: two fingers was all I saw. 

Q Now, when these people were on the platform they were below you, 
were they not? 

A That's right. 

Q And when Mr. Davis, or whoever it happened to be had the newspaper, 

that newspaper was between you and the ground, itn't that right? 

\ 

A That*8 right. 

Q Isn't that correct? 


That's right, sir. 

And that newspaper was right up against Mr. Burnside, isn't that right? 
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A 

Q 


Q -And the man's body was up against, right up against Mr. Burnside? 

A He was close. 

Q Very close, according to your demonstration. Isn't that) correct? 

A That's right, sir, 

Q How could you see what he was doing if you were up on top (23) 

| 

looking to the newspaper. How could you see the man's hand do anything? 

A Well, I was watching the crowd as they got on the bus -p 
Q Answer my question please, Mr. Walters. You were sitting up high 
in the streetcar? 

A That'* right. 

Q This man was against Mr. Burnside, up against Mr. Burnside? 


A 

ft 


That's right. 

There was a newspaper between them to shield what was 



perhaps. And you want us to believe that you could see tinder the newspaper 


what was happening? 

A Well, I saw his fingers tinder the newspaper, going into the man's 
pocket. 

• * 

Q Under what? The newspaper? 

A Yes, sir. 

Q How far away from your face was the man's hand? 

A Well, that was about the distance from here to where you're sitting. 

ft That far away. And you claim that in that distance you saw what he 
was doing? 

A Yes, sir. 

j 

Q And you were looking down. As a matter of fact, didn't j somebody 
suggest to you to say that? 

■* i 

A No, sir, they didn*t. (24) 

Q You saw that with your own eyes? 

A Yes, sir. 

ft You can't be mistaken about it? 

i 

A 1 could be. 

BY MR.LICHTENB^G: 

ft Do you know whether Davis is righthanded or lafthanded? 

A No, sir, I don't. 

Q Are you righthanded or lefthanded? 

i 

A Righthanded. 
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Q 


(24) 


Do you 
A No, sir. 

Q Were you reading anything on the streetcar at the time? 

A No, sir. 

Q After you saw all this Mr. Burnside got up on the streetcar, isn't 
that right? 

A That's right. 

Q Davis didn't get on the streetcar, did he? (25) 

A No, sir. 

Q Davis just stood there on the corner, didn't he? 

A He walked down the street. 

Q And stood on the corner. 

A Yes, sir, he walked to the corner. 

Q What was he doing on the corner? 

A He walked down to 9th and H. 

Q Didn't you just tell us that he was talking to a man at 8th and H? 

A I said 9th. 

Q But he stopped and talked to a man? 

A Yes, sir. 

Q He didn't make any attempt to get away, did he? 

A Not at that time. 

Q And when when you ran up to him shouting, that's when started to run, 
is that right? 

A I didn't go up to him. 

ft Did he ever try to run, or did he always just walk away? 

A I didn't go up to him. 

Q Who did? 

A Mr. Burnside. 

Q Didn't you just testified on direct examination that he tried to get 

away? 

A I did. (26) 

Q How could he try to get away if you didn't watch him or do anything? 
A Because we chased him. 

Q Didn't you just testify, didn't you just tell us you didn't chase 
him? Which did you do, did you chase him or didn't you chase him? 

ML. FLANNERY: One question at a time. 

THE COURT: It's a double question. I sustain the objection. 

10 


M 


wea^glasses? 


t 


BY MR. LlStfENBESG: 


(26) 


Q Didn’t you just tell me that you didn’t chase him? 

A I told you that I vent across the street to look for an officer, 
and when I came back — I didn’t find an officer — he was running away, and 
ve gave chase. 

Q How fast was he running? 

A I couldn’t tell you. 

i 

Q Well, you chased him. You could tell us how fast he wals goinj. 

A Well, that’s a little hard to say, because seme people run slow 

i 

and some fast. 

I 

Q. Was he running fast or slow? 

A Sir? 

I 

I 

Q Was he running fast or slow? 

i 

| 

A I don’t know. He was moving; that's all I can say. 

I 

Q He could have been walking, too? (27) 

A Well, he could have, if you call it walking. 

Q You're not sure if he was walking or not? 

A He wasn’t walking, he was running. 

Q Was he running slowly? 

A Well, you could call it slov or fast. He was running. 

Q Look, my friend, you were there — 

MR. FLANNERY: I don’t think we should have the characterization. Why 
doesn't he just ask the question? 

BY m. LICHTENBERG: 

Q You were there, Mr. Walters. You tell us what happened; we don’t 

know. 

A Well, I told you what I saw Mr. Davis doing. And we Walked down 

got off the streetcar and went down to the corner of 9th streelj. And he was 

I 

standing on the corner talking to another fellow. And Mr. Burnside asked him, 

i 

said, "Give me my money back," and he caught hold to him. Then that's when 

I 

he started running. 

Q And what did Davis say when Mr. Burnside asked for his money? 

I 

A When ve caught him he said he didn’t have his money. j 

I 

Q Were you present at the 9th Precinct — was it the 9th Precinct 

| 

he was taken to? 

A Yes, sir. 

I 

Q Were you present at the 9th Precinct when Davis was searched? (2^ 
A Yes, sir. 
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Q How much 

A He had — Ihthink it was eight dollars and some change. 
Q That’s all he had on him? 




y did he have on him? 





A Yes. 

Q Now, I believe you testified that you saw him at 9th and H Streets, 
he gotten rid of anything at the time? 

A Well, he walked over to the mailbox, and it looked to me that he put 
something in. 

Q Before or after? 

A After. Before we got down to the corner. 

Q And according to the information you obtained, there was sixteen 

dollars in that wallet, is that right? 

A Yes, sir. 

Q But when Mr. Davis was searched at the 9th Precinct he only had 
eight dollars on him? 

A That’s right. 

Q You are positive of that? You were right there? 

A That’s right. 

Q And you can’t tell us now with any degree of certainty whether it 
was the right-hand pocket or the left-hand pocket cf Mr. Burnside’s clothing 
that contained his wallet? 

A Well, from what Mr. Burnside told me it was his left. (29) 

Q Not what he told you, what you observed. 

A I don’t know which pocket. 

Q How was Mr. Burnside dressed? 

A Had on overalls, dungarees. 

Q Dungarees? 

A That’s right. 

Q Did he have on overalls, or were they half dungarees? 

A Half. 

Q Like trousers? 

A Yes, sir. 

Q Didn't have a bib on them, did he? 

A Wore a belt. 

Q In other words, denim pants, isn't that right? 

A Yes, sir. 

Q Did he have a shirt on? 
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A Sure he 


shirt on. 


(29) 


Q Did you notice what else he might have had in his pocket? 

A No, sir. 

ft Were his pockets bulging? 

A I didn't watch the man’s pockets that close. I don’t know, sir. 
ft Did he have a handerkerchiof in his poclet, or a notebook. 


(30) 


do you know? 


A No, sir, I don’t. 


In other words, you didn’t notice anything about this lean’s pockets. 


did you? 


A Not — no, not personally, 
ft How was Mr. Davis dressed? 

I 

A That’s been quite a while. I don’t remember what Mr. Davis had on. 
Q Well, give us your best recollection. How was Mr. Davis dressed? 

A Well, he was — all I could remember he had on just a shirt and 
trousers. I don’t remember what all at that time. 

Q Did you see Mr. Davis at any time put anything into his pocket? 

A No, sir. 


Q He never put anything into his pocket, did he? 

A No, sir. 

ft Are we to understand your testimony that you saw Mr. Davis, or 

somebody, extract a wallet from Mr. Burnside’s pocket and carry |Lt in his hand 
from 8th and H to 9th and H Streets, and hold it and then later on get scared 
and drop it into a mailbox? Is that your testimony. 

MR. FLANNERY: The witness never testified to that. 


THE COURT: That is not in the record. I sustain the objection to it. 

BY VR. LICHTEN3ERG: (31) 

ft You didn’t see Davis put anything into his pocket, did you? 

A No, sir, I didn’t. 

ft Did you see what happened to the wallet after it was extracted from 

i 

Burnside's pocket? 

A No, sir, I didn’t. 

I 

ft You were watching everything, weren’t you? 

I 

A I don’t mean to be short, but I can't see a man a blocks away, sir — 

I 

because he was already passed. 

ft I agree with you. But when you saw him leave the platfjorm you had 
him under observation, didn’t you? 
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A 


Not for a 






lie of minutes or more. (31) 

Q What did the man do with the wallet for that couple of minutes? 

A (Shales head.) 

Q You don't know. He was under your observation, isn't that right? 

You were looking at him. 

A I couldn’t see him that far away, because he was across the street 
when I got out of the car. 

Q. Didn’t you keep your eyes on him after you saw him extract Mr. 
Burnside’s wallet from his pocket? Whoever the man was. 

A That’s impossible—to get off a car and see a man a block away, sir. 
Q You didn’t keep him under observation? (33) 

A No, sir. 


Q But you were present when he was searched, and no wallet was found 
on him? 

A No wallet. 

Q And only eight dollars in cash? 

A If I remamber right. 

Q Were you present at any conversation that this man had with the 
police officers? 

A The onliest conversation was — I was present at was at the station 
house, when we all — when the arrest was made. I sat in the detective roan 
at that time, and the only thing was mentioned was he still denied that he 
had taken the money. But that was all. 

MR. LICHTENBERG: That’s all, Mr. Walxers. 

Will the Court indulge me a moment? 

That’s all, Mr. Walters, 


MR. ALEXANDER BURNSIDE 


was called as a witness by and on behalf of the Government, 
duly sworn was examined and testified as follows: 



DIRECT EXAMINATION 


(33) 


and being first 


ft 

MR. FLANNERY': Mr. Eurnside, I will try to keep my voice up so you can 
hear me, and you try to keep your voice up so that everyone can hear you. 
BY m. FLANNERY: 

Q Now, tell us, what is your name? 

A Alexander Burnside. 

Q Where do you live? 

A 644 Eye Street, Southeast, 
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Q Where do 


work, Mr. Burnside? What is yo^r address? 


(33) 


A 644 Eye Street, Southeast. 

0. Where do you work? 

, 

| 

A I work for Ace Wrecking Company. 

Q What type of work do you do? 

j 

A Clean lumber. 

Q . Now, on May 27th of this year, 1955, at about 5:C0 p. nL, on that 
date and at that time, where were you? 

A I was at 8th and II Streets, Northeast. 

Q In the District of Columbia? 

A Yes. | (34) 

Q Now, what were you doing at 8th and H Streets on that day? 

A I was waiting to transfer from the bus on to the Navy yard cer. 

Q. What bus did you get off — had you just gotten off a bus? 

I 

A Yes, sir. 

Q Where had you just come from? 

j 

A I come from the Ace Wrecking Company, where I work. 

Q Where were you going? 

A I was going home, 644 Eye Street, Southeast. 

Q Then what did you do after you got off the bus? 

A After I get off the bios I come up there to get the streetcar to go 

i 

on home. And the streetcar that I catch from there it goes to thie Navy Yard. 

I get off at Eye Street, Southeast. 

I 

Q Now, tell us how you got on the streetcar. Did you get on the 
streetcar? 

I 

A Yes, sir, I did. 

i 

Q. All right, now, then what happened as you got on the car? 

A When I got on the streetcar Walters said — 

MR. LICHTENBERG: I object. 

THE WITNESSES: He asked me — 

I'd. PJANMERY: Wait a minute. ! (35) 

i 

• • v j 

MR* LICHTENBERG: "Waltei‘6 said" — I object to that, if the Court please. 

THE COtlftT'i I will Sustain the objection on the ground or hearsay. You 
may proceed. 

BX.MR^JIANNERY: 

Q When you got on the sxreetcar did you see someone? 

A Surely. 








A I seen WaWers. 

MR. FLANNERY: Mr. Walters, will you stand up? 
(Rises) 

BY MR. FLANNERY: 


Q Is that the man you saw? 

A That's right. 

MR. FLANNERY: Thank you, Mr. Walters. 
BY MR. FLANNERY: 


Q All right, now just answer this question Yes or No. Did Mr. Walters 
say something to you? 

A Yes. 

Q All right. New, after he said something to you what did you do? 

A I felt for my hillfold. 

Q And whan you felt for your hillfold what did you discover? 

A It was gone; I didn't have it. (36) 

Q And I take it you had had a billfold earlier? 

A That's right. 

Q How much had you had in your billfold? 

A Sixteen dollars. 

U All right. Now, then, after you felt for your billfold and it was 
gone, what did you do then? 

A Walters said — 

Q Wait. Let me explain something to you. You can't tell what Walters 
said to you, so don't tell us about any conversation; just tell us what you did. 

A Well, I got off the streetcar and went towards 9th Street, because 
I was told this fellow had it. 

Q Wait a minute, now, not what anybody told you. You went towards 
9th Street. Did Mr. Walters go with you? 

A That's right. 

Q All right. Then what did you do? 

A I went up to the man and asked him for my billfold. 

Q Asked who for your billfold. 

A That's right. 

Q Who? 

A Davis. 

Q. Do you see Davis here today? 
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A Yes 


(36) 


Q Point him out. Will you point him out? 

A There he is, right over there (indicating), j (37) 

MR. FLANNERY: May the record also indicate that this witness j has pointed 

! 

to the defendant? 

! 

THE COURT: It may so show. 

BY MR. FLANNERY: j 

Q All right. Now, you asked Davis for your billfold? 

A (Nods.) 

Q And what did he say? 

A He said he didn*t have it. 

Q All right. Now, then, what did you do next? 

i 

A Well, as he said he didn*t have it he started walking pff, and after 

I 

a little while — we started to watch him — and he broke off in, a run; and we 

I 

run him down and caught him and turned him over to the police. 

Q Very well. Then did you go down to a police precinct? j 

I 

A We did. 

Q And did you hear Davis say anything about your wallet at any time? 

i 

I 

A I did not. I didn*t hear him saying anything about it £own there. 

I 

1 

Q Now, then, did there came a time when you saw your wallet again? 

A (Nods.) I 

i 

A At the precinct. (38) 

I 

Q And who had your wallet, do you know? 

A (No Reponse.) 

Q A policeman? 

A A policeman. He showed me the money and I identified ijt. 

I 

MR. FLANNERY: May I have this marked for identification, pljease? 

THE CLERK: Government Exhibit No. 1 for identification. 

(Government Exhibit No. 1 was marked for identification.) 

BY MR. FLANNERY: 

Q Mr. Burnside, I want to show you what has been marked for identifica¬ 
tion as Government Exhibit No. 1, this wallet. Look at that wallet and at the 
wallet*s contents and tell me can you identify it. 

A I can. 


Q What wallet is that? 

A That's mine. 

Q Is that your wallet? 
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Q And what's that in the wallet? 

A This here's a b lank , where I work cleaning lumber, "60 feet of sheet." 
Ve gets them blanks and ve have to turn them in on pay day ve ve can get our 
money for cleaning the lumber. See, there's 60 feet of sheeting I (39) 

cleaned; and that's the man in the yard wrote my name there. 

Q That*8 your name on there and "60 feet of sheeting?” 

A That's right. 

Q That's the note that you had in your wallet from work? 

A That's the note was in it when I missed it. 

MR. FLANNERY: I believe that's all. 

THE COURT: Mr. Lichtenberg, you may examine. 

CROSS-EXAMINATION 

BY VR. LICHTENBERG: 

Q Mr. Burnside, after you got off the streetcar you saw this man Davis 
at the corner of 9th and H streets? 

A (No Response) 

Q After you got off the streetcar you saw Davis at 9th and H Streets, 
isn't that right? 

A Yes, we had caught up with him then. 

Q He was standing there, wasn't he, standing there talking to somebody? 
A Yes, another man with him. 

Q He didn't make any effort to get away? 

A Just talking to somebody; but he did make an effort to get away. 

Q Ve will come to that. But when you first saw him' he was standing 

there talking to the man? 

A That's right. (40) 

Q You saw him at 9th and H and you were at 8th and H Streets? 

A 8th and H is where I was to catch the streetcar. 

Q Yes, sir. But when did you first see him at 9th and H Streets? 

A When we vent up there, vent to 9th and H, and he was talking with 
another man. 

Q When you were walking towards 9th and H — you started at 8th and H? 

A That* right. 

Q And all that time you could see Davis and this other man? 

A I seen them going up towards 9th Street. 

Q During that time did you see Davis get rid of anything? 
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Q 


Nov, after you say he broke and ran, how fast did he run? 

i 

A I know — he run as fast as he could, I guess. All I know he was 
running. 

Q Did you run as fast as you could to catch him? 

A I did. 


Q Who caught him, you or Mr. Walters? 

A I didn*t catch him; Walters caught him — neither one jof us (* ) 
didn*t. The people in the alley headed him off and then ve caught him. 

Q Who held him until the police came? 

A We carried him on back to the police car. 

I 

Q You held on to him, didn’t you? 

i 

i 

A I run after him. 

Q But you held him until the police came? 

A 1 did not. 

Q Who did? 

i 

I 

A Walters held him. 

Q Are you sure you did not? 

A Walters — I did not hold him, didn’t put my hand on iiim. 

Q Didn’t put your hand on him at all? 

A No. 

Q When Walters was holding him was he trying to get away? 

A Wasn’t trying to get away; seemed like he just gave up. 

Q He stood there? 

A He did. But Walters didn't turn him loose. Walters still held on to 

him. 

Q, And at the time Walters had hold of him did you see Davis get rid 

i 

I 

of anything? 

| 

A No, I did not. j 

Q Did you ever recover your sixteen dollars? Did you evjer get (42) 

i 

your sixteen dollars back? 

A No, sir, I haven't got it yet; haven't got nothing baick. 

i 

Q But do you know whether the police found it or not? 

A Well, he's the onliest man who had the billfold on him when they 
found the billfold, I don’t know whether there was any money ip it or not. 

i 

Q Were you present when Davis was searched at the 9th Precinct? 


Were you present when he was searched by the police officer? 
A No, sir, I was not. 
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Q You weren’t down in front of the desk 


(42) 

A I did not see the police search him* 

Q You did not? 

A No, I went in one entrance and they took him back to the desk. I 
didn’t see the police take nothing out of his pocket. 

Q Now, how were you dressed that day, Mr. Burnside? 

A I don’t understand. 

Q How were you dressed that day? 

A Had on overalls. 

Q And did you have your billfold in your pocket? 

A Billfold in the hip pocket. 

Q Left or right side? 

A On the left side. (43) 

Q Now, you didn’t know that anybody had taken your billfold until 
Walters told you about it? 

A I did not. I didn't feel him take it out of my pocket. 

Q, Did you notice who else was on the loading platform with you? 

A 1 don't know. There was no platform there. 

Q Well, at the streetcar-stop then. 

A Yes. 

Q Who else was there? 

A Oh, a crowd. 

Q A lot of people? 

A A crowd of them; people catching trolleys, going home from work. 

Q Do you know whether the man that Davis was talking to was in that 

crowd? 

A I don't know the man he was talking to. 

Q You didn’t notice anybody — 

A I didn't notice nobody, just a crowd of people there, and I seen 
the crowd. 

Q But they made no impression on you? 

A They did not. 

Q Now, if it wasn’t for what Walters told you about Davis, you wouldn't 
know anything about Davis, would you? 

A No, that's right. (44) 

Q Is that correct? 

A That's right. 
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JOSEPH L. LONGO 


(44) 


was called as a witness by and on behalf of the Government, and, being first 


duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q Officer Longo, please state your full name. 
A Joseph L. Longo. 

Q And your occupation? 


I 

1 

i 

1 


A Assigned to the Youth Aid Division, Metropolitan Police Department. 
Q What is your rank? 

A Probations! Detective. 

Q Now, directing your attention to May 27, 1955, did you have (45) 

I 

occasion to arrest the defendant in this case, Charles A. Davis? 

A Yes, sir, I did. 

Q Where was that, and what time? 

A That was sometime between the hours of 5:00 and 6:00 p.m., at the 

southeast corner of 8th and H, Henry, Northwest, in Washington, D. C. 

| 

Q How did it come about that you responded to the scene?! 

A Well, as part of our routine assignment we check banks, and there 

i 

are two of them on our course, the National Bank of Washington and the 

American Security & Trust. | 

I 

1 

I was coming out of the American Security and Trust, After having 

’ • I 

checked that in the last evening hour, and I observed a group of people 
standing at the callbox, and there seemed to be some type of scuffle going on. 
And I proceeded to go across the street to investigate. j 

I 

Upon arrival I found that there were several colored men standing 

around, and one man was being held by the belt. And I inquired as to the 

| 

difficulty, after identifying myself, and I was informed in thejpresence of 
the defendant ~ 

MR. LICHTENBERG: I object, if the Court please. 

THE COURT: Overruled. Go ahead, sir. j 

1 

THE WITNESS: I was informed in the presence of the defendant that (46) 
the defendant has taken Mr. Burnside’s wallet. 

At that time I asked the defendant about it and he said he didn't 

| 

have the man's wallet, but that he would give him back eight dollars. 

Shortly thereafter a scout car came by. It was traveling north on 
8th Street, and I hailed them and placed the defendant in the scout car. 
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(46) 


BY m. 

Q All right. And then what did you do? 

A Transported, the defendant to No. 9 Precinct. I then vent to No. 9 
Precinct and later met the complainant at the precinct and one witness and 
the defendant and Officer Grant. 

At that time we questioned the defendant and the witnesses in the 
presence of the complainant and the defendant. And we asked the defendant 
again if he knew anything about the wallet, and the defendant said he didn't 
know anything about it, all he knows is that some man had grabbed him. 

At that time, in his presence, the witness and the complainant 
related to me how this man had stood in line behind Mr. Burnside and reached 
into his pocket and took something — he didn't know what it was — and that 
when the complainant had boarded the streetcar the witness asked Mr. Burnside 
did he have his wallet. And at that time. 

MR. LICHTENBERG: I object to that, if the Court please, and move (47) 
that it be stricken. 

THE COURT: Let me get this clear, officer. Did all this take place in 
the presence of the defendant at No. 9 Precinct? 

THE WITNESS: Yes, sir. 

MR. LICHTENBERG: Your Honor, I cite the case of Kuhn v. United States: 
"Accusatory statements made in the presence of the defendant which were later 
denied by the defendant were not admitted in evidence." 

THE COURT: That is a question of fact for the jury. They are entitled to 

MR. LICHTENBERG: Under the Skiskorsky Case it's not admissable. 

THE COURT: Very well. I will overrule you, subject to your objection. 

You may proceed. 

THE WITNESS: And the witness then stated that they walked up, going 
west on H street, to 9th Street, where they observed the defendant. And at 
that time the defendant was walking with a second man, who was not identified 
at any time. 

And shortly after talking to the second man he walked over to a 
box on the corner, and our investigation — 

THE COURT: What kind of a box, officer? 

THE WITNESS: Our investigation shoved it was a mailbox. We then called 
up the postal inspector's office and they came to the precinct. Officer Grant 
and myself went to the corner of 9th and H, Northeast — it's the (48) 
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northwest corner — 


and there was a mailbox there. AiwRhe postal in- (48) 

* I 

spector opened the mailbox and right on top was a wallet. 


BY m. FLANNERY: 

Q Now, if I may interrupt you there. I will show at this! time what 

i 

is now known as Government Exhibit No. 1 for identification. This wallet — 


I believe it has a paper in it — can you identify that? 

A Yes, this is the wallet that came out of the mailbox. 


Q And was that paper in it when — 

A Yes, that's the paper that was in it. 
Q Was there any money in the wallet? 


A There was no money in the wallet. 

Q Very well. Now, after you recovered this wallet, which is Government 

Exhibit No. 1 for identification, what did you do next in connection with 
this case? 

A We went back to the precinct and there, in the detective room on 
the second floor, rear, of No. 9 Precinct, we confronted him with the evidence 
that we had and again questioned him as to the money, the reason for the 
wallet being in the mailbox and how it had gotten into the mailbox. And he 
consistently denied that he had taken the wallet or that he had even seen 

i 

the money. 

Q All right. Then what happened next? 

A Well, shortly thereafter. Officer Grant went downstairs, and (49) 

I was sitting in the office with the defendant and two other men, and the 

i 

defendant asked me if he could go to the men's room. 

So, adjacent to the detective room in No. 9 Precinct there's a men's 

room, and I brought him into the men's room and, as is our normal procedure, 

I 

stayed with him. 

He made no effort to use the men's room, but said he wanted to 


talked to me confidentially. And I asked him, "What do you want to talk to me 
about?" 

He said, "Look," he said, "I can't stand getting in trouble." He 

i 

said, "How about if I will give the man back his sixteen dollars, n he says, 

JL 

"and then I can get you fixed up," he said, "if you'll square the case for me." 
I said, "What do you mean 'I can take care of you'? fie said, "Well, 

you policemen don't make a lot of money." He said, "1 can get you three 
hundred dollars." 

So I said, "Well, where can you get three hundred dollars?" I said, 
"You're out here picking pockets for sixteen dollars. You're going to give 
me three hundred?" 
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He said, "Oh, X can get the money easy. I can call up my 


(49) 


mother, make a telephone call, and I can get you the money." 

So I said, "Well, 1*11 tell you. I* 11 have to talk to the lieutenant 
when he comes in." 

So we walked back out of the roan. And about a half-hour or (50) 
so later Lieutenant Bonaccorsy came up. And when Lieutenant Bonaccorsy entered 
the room and sat at the desk I informed him in Italian that the defenfend had 

MR. LICHTENBERG: I object to that, if the Court please. 

THE COURT: Do you know whether or not the accused speaks Italian? 

THE WITNESS: No. 

THE COURT: Very veil, I will sustain the objection. 

BY Ml. FLANNERY: 

Q, All right. You had a conversation with Lieutenant Bonaccorsy? 

A Yes. 

Q Now, as a result of that conversation, what happened next? 

A As a result of that conversation the defendant asked me if I had 

told Lieutenant Bonaccorsy, and I told him that I had told him about the offer 

And Lieutenant Bonaccorsy then interrogated him and asked him just 
exactly what he meant by it. So he told the lieutenant, he said, "Well, you 
know. I'll give the man back his money," he said, "the sixteen dollars," he 
says, "and then I'll take care of the officer," he says, "if you square 
the case for me." 

So Lieutenant Bonaccorsy asked him, he said, "What do you (51) 

mean by 'squaring the case, '" he said, "and how are you going to take care 
of us?" 

He said, "Well, I'm going" — be said, "I'll give him three hundred 
dollars," and he said, "What I mean by squaring the case, I don't want to 
have to go to court." 

So Lieutenant Bonaccorsy then asked him as to where he was going 
to get the money, and he said, "I'll make a telephone call to my mother,” 
he said, "and she’ll have it down here right away." 

And at that time Lieutenant Bonaccorsy says, "Well, I think there's 
sufficient, "he says, "now," he said, "in addition to robbery you're going 
to be charged with bribery." 

MR. FLANNERY: Your witness. 

CROSS-EXAMINATION 

BY MR. LICHTENBERG: 

Q Mr. Longo, were you present when this man was booked? 
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Q Yes 


A Yes. 

Q flow much money was found on him? 

A Approximately ten dollars and fourteen cents, I think. 

Q He didn’t have as much as sixteen dollars on him, did he? 

A No, he didn't. 

Q Did these two witnesses tell you that they had him under (52) 

observation and did not see him get rid of any wallet? 

A The witness told me in the presence of the complainant — they 
told me that they saw him get rid of the wallet and they saw him walking side 

by side with a second person, and I asked the defendant who the Second person 

I 

was but he refused to give me his name. 

i 

Q What was he charged with on the books when he was first brought in? 

A He wasn't boo.:ed when he was first brought in; he was searched. 

Q When was he searched? 

A He was searched when he was brought in and then booked. 

Q What was the charge? 

A He was charged with robbery. 

Q He was charged with robbery before you even talked to the two 
witnesses? 

A No. I had talked to the witnesses out in the street. He had been 

i 

accused out in the street and out in the street he offered to rejtum the money. 
Q He offered to return the money so he wouldn't have to go to court, 

I 

so he wouldn't get in any trouble, isn't that right? 

A No, he has offered the money to the man. He said there! wasn't (53) 

i 

any more than eight dollars in it, and when he said there wasn'tj any more 

than eight dollars in it and he was going to give him back the eight dollars, 

! 

it led me to believe that he knew mere about the case than he —i 

| 

Q Didn't he also deny that he taken the wallet? 

i 

A He did. 

i 

Q Didn't he always deny that he had taken the wallet? 

I 

A He did. 

Q He always denied it? 

A Yes. | 

_ 

Q So then how could he have admitted it about the eight I dollars if he 
denied taking the wallet? 
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I®. FLANNERY: That is argumentative, your Honor 
THE COURT: Sustained. 


( 53 ) 


BY MR. LICHTENBEte: 

Q He never admitted to you that he took any money from this man, did he? 

A No. 

Q He denied it? 

A Yes. 

Q All right. When the wallet was recovered, you are sure there was 
no money in it? 

A There was no money in there. There were three persons present when 
it was opened. Officer Grant, myself and the postal inspector. 

Q And Mr. Burnside insisted that there was sixteen dollars in (54) 
the wallet? 

A Yes, sir. 

Q Still there was no money in the wallet? 

A No. 

Q And this man didn’t have sixteen dollars on him, did he? 

A No, he didn’t. 

Q Now, when he wanted to talk to you confidentally, he was asking 
you to let him go, not give him too much trouble, wasn’t he, isn’t that right? 

A Yes. 

Q He — didn’t he tell you that he couldn’t afford to go to court, 

he didn’t want to get into any trouble. Wasn’t that the gist of his con¬ 
servation? 

A Yes. 

Q Now, you have had a lot of experience, haven’t you, Mr. Longo? 

A I beg your pardon? 

Q You have had a lot of experience, haven’t you? 

A Yes. 

Q And ninety-nine percent of the cases that are arrested ask the 
officers to let them go and give them a break, don’t they? 

MR. FLANNERY: I object to that. 

THE COURT: Yes, I sustain the objection. (55) 

MR. LICHTENBERG: Did your Honor sustain the objection? 

THE COURT: Yes. On the basis of rectus in curia. 

Q The main thing is this young man wanted you to give him a break and 
let him go, isn’t that right? 
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A Yes. 


(55) 


Q Tell us the exact words that were used, if you can recall them. 
A The exact words, as I can recall them, were that he had been in 
quite a bit of difficulty, and — 


THE COURT: Don't go into any aspect of that, officer, just that he had 

I 

been in difficulty. What did he say? 

j 

THE WITNESS: He just couldn't afford to get into anymore trouble, and 
he'd be willing to give the man back the sixteen dollars, and being as I (56) 
didn't make too much money, he said, 'Iftau police officers don't ijiake," to put it 

I 

bluntly, "a hell of a lot.” He said, "I'll get you three hundred!dollars." 


And he said, "That — 

Q SMeHRhe said he would return the sixteen dollars to the man, didn't 

T 

you ask him where he would get it? 

I 

A I asked him where he would get all of the money. 

i 

Q He first offered to return the sixteen dollars? 

A Yes. 


Q Isn't that right? 
A Yes. 


Q Is it — did you ask him where he would get the sixteenndollars if 


he only had the eight, or ten dollars with him? 
A Yes. 


Q And what did he tell you? 

A He said that he would call his mother and that she would get it. 

i 

Q Up to that point he did not ever admit that he had taken this man's 

i 

wallet, isn't that right? 

A No. 


Q And then he made you an offer? 

A Yes. 

Q And did he tell you he was going to "give" you three hundred (57) 

I 

dollars, or "get" you three hundred dollars? 

A He was going to give me three hundred dollars. 

Q When was he going to give it to you, if he didn't have it on him? 

A Well, he was going to call his mother, and prior to our releasing 
him he was going to have the money there. 

Q Was there any attempt made to permit him to contact hijs mother? 

A No. 

! 
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ft And then wen Lieutenant Bonaccorsy came in you talked to him (57) 
as a result of that conversation Lieutenant Bonaccorsy then started to question 
him about his offer? 

A Yes. 

Q Isn*t that right? 

A Yes. 

ft Up to that time this man hadn't said a single word to Bonaccorsy, 
had he? 

A No, but he asked me to tell him. 

ft Wait a minute, now. But then, after Bonaccorsy talked to you, then 
Bonaccorsy talked — started to talk to him about offers of money, and so 
forth, isn’t that right? 

A No, he didn’t ask him about offers of money. He asked him to relate 
to him what the deal was. 

Q And at that time did the lieutenant indicate that there was a deal 
pending? 

A He indicated that there was something going on. (58) 

Q And as a matter of fact the lieutenant, with his conversation, 
pointed it 151 so the man would fall into a trap, isn't that right? 

A Well — 

MR. FLANNERY: Objection. I object to that. 

THE COURT: Yes, that's calling for a conclusion. Sustained. 

Q Well, this conversation was all pointed up so that this man would 
make some — or give you some conversation with reference to a cash offer, 
isn't that right? 

A No. Aftsr my conversation with the defendant I told him that I could 

not make arrangements, that I would have to talk to the lieutenant. 

* 

Q Now, you turned him down cold at that time, did you not? 

A Yes. 

ft And at that time there wasn't any question of a bribe. You said, 
"Nothing doing," you couldn't do it. Isn't that right? 

A I didn't say flatly, "Nothing doing," I couldn't do it. 

v 

ft Didn't you say that you couldn't do it? 

A I said that I couldn't do it, I would have to- talk to the (59) 

lieutenant. 

ft All right* Then the lieutenant talked to nim about it, isn't that 
right? 
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A Then he me — I had a conversation in^Kalian with the (59) 

lieutenant — and he asked me, "Did you tell him about it?" [ 

I said, "Yes, I did." And then the lieutenant asked hills to relate 
exactly what he was going to do. 

Q And that was after you had declined the proposition, to use those 
words, is that right? 

A I had declined it with the putting forth that it was not within my 

I 

jurisdiction to make any deals with anyone, that my immediate official in 
command was the lieutenant of that precinct, as the case happened in that 
precinct, and therefore any case thatI handled would have to be supervised 
by the lieutenant, and therefore I would have to put before him any proposition 

i 

that was offered. 

i 

i 

Q And did you indicate to this man that the lieutenant m|ight be amenable 

i 

to such a proposition? 

I 

A No, I didn't. 


Q Didn't say anything to him about it? 

A No. There was no question as to whether he would be amenable to it 


or not. 


And did you hold out any hope that the lieutenant migtyt be amenable 


to the proposition? 

A No. 

Q But then the lieutenant, in his conversation wanted 
man to make a proposition, isn't that right? 


(60) 


invited the 


A He didn't invite him; he just asked him to relate what the proposi¬ 


tion was. 

I 

Q Didn't Lieutenant Bonaccorsy say to him. "All right, Davis, what's 
the proposition?" 

I 

A No. He said, "Davis," he said, ’you go ahead," he said, "now, what 


was the conversation you had, and tell me just exactly what you! want to do.? 

I 

Q Is that what he said, or did he say, "Davis, now whatj is it that 
you want to do?" Which did he say? 

j 

A Well, he said, "What is the situation," he said, "and let me know 
what you want to do." 

Q He didn't refer to your previous conversation, he just asked the man 

I 

what he wanted to do? 

I 

A Yes. i 
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Q And by his conversation had he indicated that he expected (60) 

this man to tell him what he wanted to do? 

A I don’t think so, because from the way he spoke, his attitude —» Z 
know I would have been taken aback and I wouldn’t have said anything. 

Q Whose attitude? 

A The lieutenant's. When he did ask him he was not talking in even 
tones; he seemed angry. 

Q At that time had be been booked for robbery? (61) 

A Yes, he had been booked. 

Q He had been booked? 

A Yes. 

Q And you couldn't possibly have let him go at that time, could you? 

MR. FLANNERY: I object to that, your Honor. 

THE COURT: Yes, I sustain the objection. There might be circumstances. 

f®. LICHTENBERG: I beg your pardon. 

BY NR. LICHTENBERG: 

Q Once this man was booked, was there any question in your mind that 
he would have to go to court the next day? 

A Once he was booked, well, he would have to go to court the next day, 
regardless. 

Q And then he couldn’t have been released by you at all, could he, 
that night? 

I mean, the case couldn't have been dismissed, or anything of that 

kind? 

A Well, it’s a matter of time in there as to whether the case could 
have been dismissed or not. 

Q But you couldn’t do it until it went to court, could you? 

A Well, there has been a practice of "red lining” a case when an 

error is made on the books. 

Q When an error was made. But no error was made in this case, (62) 
no error was made on the books in this case? 

A It would be a question of whether an error had been made or had not 

been made, or whether it could be verified that an error was made in the booking 
of the man. 

Q At the time, Mr. Longo, you didn't have authority to have that 
arrest red — that arrest entry red lined, did you? 

A No. 
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Did the JKtenant have any authority to it red lined? 


(62) 


A Tes. 

Q Is he superior to the captain in that precinct? 

A On a four-to-tvelve tour of duty the detective lieutenant in that 
precinct has the same authority as the lieutenant or the acting captain* 


0 And the lieutenant could have authorized it? 


A Yes. 

Q Well, now, was there any question in your mind that that was a 
bona fide robbery case? 

A No. 

i 

Q You found that it was what you might call a good case? 

A Yes. | 

Q And so there wasn’t any question about it being dropped? (63) 

A No. 

Q And the lieutenant had no intention of dropping it later on, did he? 
A No. 

MR. FLANNERY: I object to that. 

THE COURT: No. That would be a conclusion of a lay witness I 
BY MR. LICHTENBERG: 

i 

Q You spoke to the lieutenant, didn’t you? 

I 

A I didn’t speak to him about the case. I spoke to h-;m about the 
bribery. 

Q And when the lieutenant was having a conversation as to the other 

thing, it was done with the intention of trying to get this man j involved, 
is that right? 

A I felt that the man had already involved himself, when he made the 
offer. 

Q Made the offer to whom? 

A To me. 

Q You had turned it down, had you not? 

A I hadn’t turned it down. I just told him that I had no authority, 
that I would have to talk to the lieutenant. 

Q But you didn’t turn it down? 

A No. 

I 

Q Neither had you any intention of turning it down, didi you? (64) 

A No. I didn’t have any intention of accepting it. 

i 

Q Well, if that was the situation, Mr. Longo, what was jthe purpose of 
discussing it further with Bonacccrsy? 
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A Well, the^Fwas some doubt in my mind as to^&ether I was (64) 

bearing that man correctly. 

Q So then your purpose of this conversation with Bonaccorsy was to 
get him involved, isn’t that right? 

A Well, I’d say more or less to corroborate what I had heard. 

Q You have no trouble with your hearing, do you? 

A No, but sometimes some amazing things are said. 

Q And amazing things don’t flabbergast you in 'jour police work, do 

they? 

MR. FLANNERY: We are £oing off the track, your Honor. I object. 

THE COURT: It is argument, and I sustain the objection of the Assistant 
District Attorney. 

MR. LICHTENBERG: No further questions. 

Ml. FLANNERY: May we approach the bench. Your Honor? (66) 

THE COURT: Yes. 

(Thereupon counsel for xhe parties approached the bench,' 
and out of the hearing of the jury, the following proceedings were had:) 
MR. FLANNERY: Your Honor, yesterday counsel made objection to the 
admission of certain testimony by Officer Longo which Your Honor overruled. 

I have been giving some thought to tha* — 

THE COURT: What was the testimony? 

Ml. FLANNERY: It dealt with evidence where Officer Longo related certain 
accusatory statements made by the complaining wixness to him in the presence 
of the defendant which the defendant at that time denied. 

THE COURT: Yas. 

Ml. FLANNERY: I have checked some notes I had and I had a similar 
situation — 

THE COURT: Didn’t I rule favorably towards you? 

MR. FLANNERY: Yes; but in all fairness to this defendant, and also for 
the purpose of protecting the record, I think that perhaps counsel’s objection 
was well taken. I think the law is that if accusatory statements are (67) 

made by a witness to an officer in the presence of the defendant and the 
defendant denies those accusatory statements, they are considered to be 
hearsay and they are not admissible against him. If he should remain silent 

or if he should agree, they would be admissible. I think in fairness to him 
and for the purpose of protecting the record, if he denied those accusatory 

statements at that time they should not be admissible against him. There are 
cases on that. 
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THE COURT: As long as you gentlemen agree I am willing to accept it. (67) 
MR. LICHTENBERG: I think the damage has teen done. Judge. 

THE COURT: Do you want a mistrial? 

| 

MR. LICHTENEERG: I think that is what we should have. 

| 

MR. FLANNERY: I think error, if there was any, was cured by the fact 
that this defendant made an admission when he said he would give the man $16.00 
back. Now, that, I think, may have cured the error, but out of abundance of 
caution, I think — 

I 

THE COURT: I will give them special instruction. 

j 

(Thereupon counsel returned to their places at th$ trial (68) 

table, and the following proceedings were had in open court:) 

I 

THE COURT: Before the testimony resumes, ladies and gentlemen of the jury: 

i 

Statements made out of the presence of an accused and without subjecting 

I 

that person to cross examination is termed hearsay. 

A typical illustration of it would be a witness on the standi, "X”, 
testifies that M A" has xold him something about the accused, "B.H 

You appreciate that there is virtually no cross examination! of the 

I 

witness "X" — whatever they asked concerning the time, place, ejvent and 
circumstances, he can only repeat, "A" told me thus and so. 

The law in its wisdom, with some exceptions, feels that it jis hearsay 

| 

and that "A” who knows the facts should be the witness, and ’’X” jshould not 

i 

repeat what is said. i 

On the other hand, if a statement is made by a complaining witness in 
the presence of an accused and the accused admits it, it is termed an admission. 
Now, an incident occurred yesterday where Officer Longo testified (69) 

I 

that he confronted the accused here on trial, Charles A. Davis, in the 

i 

presence of one of the witnesses, as the Court recalls, an Onanuel Walters, 

i 

and, as the Court further recalls — and, of course, your recollection governs 

I 

over the Court — also in the presence of Mr. Burnside, although the Court*s 

I 

recollection is that Mr. Burnside was not quite in the immediate presence of 
the other three — that is, Officer Longo, the defendant Davis,jand the 
witness Valters. 

I 

Now, Valters repeated in Davis' presence what he had seen,j and the 
testimony is that Davis denied it. 

In view of the state of the record, that the accused denied it, it is 

! 

not a statement binding on Davis at all; it is typical of hearsay testimony; 
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( 69 ) 


and accordingly the ciourt is striking it from the record, and bow in¬ 
structs you to disregard that part of the testimony. • 

NUJEIO 30NACCQRSY 

called as a witness by the Government, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY Ml. FLANNERY: 

Q Will you please state your name? 

A Nunzio Bonaccorsy, (70) 

Q You are a Lieutenant on the Metropolitan Police Force, attached 
to No. 9 Precinct, are you not? 

A I am, sir. 

Q Directing your attention to May 27, 1955, were you on duty that 
evening, say around 7 o'clock — 7:30? 

A Yes, sir, I was. 

Q Did there come a time that evening. May 27, 1955, when you saw 
Officer Longo in connection with the case of Charles A. Davis? 

A I did, sir. 

Q And just answer this question yes or no: 

Did you have a conversation with him relative to the case of 
Charles A. Davis? 

A I did, sir. 

Q And then after that conversation, did there come a time that evening 
when you saw the defendant in this case, Charles A. Davis, with Officer Longo? 

A Yes, sir. 

Q Now, at that point, where were you? 

A In the office. Detective Office, at No. 9 Precinct, on the 2d floor. 

Q Now, about what time was it? 

t 

A I would say it was some time between 7:30 and a quarter to 8. 

Q While the three of you were there, namely, you. Officer (71) 

Longo, and this defendant Davis, what transpired? 

A He said — the defendant Davis said to Detective Longo, he said, 

"Did you tell the Lieutenant?" 

And Longo said, "Yes." 

So I said to Davis, what is this proposition that you want to make — 
that you have made to Detective Longo?" 


I 

Ho said, "Wel^^I wanted to give him $300.00, wanted| to pay (71) 

the man back $16.00, so he would take care of the case." 


I said, "What do you mean by 1 taking care of the case?**' 

He said, "Well, I mean, straighten it out." | 

I said, "What do you mean by T straighten it out? 1 " 


He said — I said — he kept on saying, "Well, ho would take care of it." 
So I said, "You mean you don't want to go to court?" 

And he said, "Yes, that's right." 

So I said, "Well, the $300.00," I said, "You have only got $10.00 here; 


where are you going to get the $300.00?" 


He said, "Well, I can get that from my mother." 
I said, "You will got it from your mother?" 

He says, "Yes." 


I said, "How will you get in touch with your mother?" 

He said, "I can make a phone call and my mother will have 
here in a few minutes." 


$300.00 (72) 


I said, "Now, you are sure about that, that your mother can bring you 
$300.00?" 


He says, "Yes, she can bring S300.00." 

i 

I said, "Well, Davis, I want you to know that starting from right now, 
in addition to the robbery charge, you are now charged with bribery." 


MR. FLANNERY:You: witness. 

CROSS EXAMINATION 

BY MR. LICHTENBERG: 

i 

Q This was around a quarter to 8, was it not, Lieutenajnt? 

A Somewhere between 7:30 and a quarter to 8. 

I 

Q In your conversation with Davis, Davis never actuall]y offered to 
give you any money; isn&t that right? 

A To give me any money? 

Q Yes, sir. 

A No, sir. j 

Q You questioned him about it, you asked him where he would get the 
money, but at no time did this young man offer you a penny; i$ that right? 


A That's right. 

I 

Q Did you ascertain who his mother was? 

A No, sir, I did not. 

Q Did you any effort to see if the money would be forth- (73) 
coming? 
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Q Isn’t the reason for that that you weren’t sure there would be any 
bribe money forthcoming? 

A Ho; I had heard enough in regard to the proposition he had made to 
Detective Longo; I was satisfied that he had made the proposition. That was 
enough. 

Q But he made no proposition to you, did he? 

A No, sir. 

Q What time was this? 

A 7:45, approximately. 

Q Did you ever ascertain who his mother was? 

A No, sir. 

Q Did you ever ascertain the condition of her health? 

A No, sir, I did not. 

Q Were you ever told subsequently that his mother was ill with cancer? 
MEt. FLANNERY: I object to that. 

THE COURT: I think that would be irrelevant. 

BY MR. LICHTENBERG:. 

Q Did you discuss with this man or interrogate him as to whether or 
not he had consnitted any robbery? 

A No, sir, I did:not. 

Q You weren’t interested in that, were you? 

A Yes, sir; he had been questioned about that by Detective Longo. (74) 
Q In your presence? 

A No, sir. 

Q You were informed by your junior officer that he had denied par¬ 
ticipating in a bobbery, had you not? 

A I understood that he had, but he still wanted to pay the man 
back $16.00. 

Q When he wanted to pay the man back $16.00 it was because he didn’t 
want to have so much trouble for nothing — isn’t that so? 

A He didn’t want to come to court. 

Q Court was more expensive than paying back $16.00* 

A I imagine he didn’t want to go to jail. 

Q That isn't the reason, is it. Lieutenant? 

Ml. FLANNERY: I don’t see how that is material. Your Honor. 

THE COURT: Whatever testimony he gives is bound to be inconclusive. 
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BY m. Lie 


cEenb: 


ERG: 


(74) 


Q Did this young man tall you specifically that he would rather pay 
the man back the money he had lost, even if he did not take it, because he 


(76) 


didn't want to go through a trial. Lieutenant? 

i 

A No, sir, he didn’t say that. 

m. IICHXENBERG: That is all. (75) 

m. FLANNERY: That is all. 

THE COURT: You may be finally excused. 

(Witness excused.) 

i 

MR. LICHTENBERG: I make a motion for a directed verdict. Your Honor. 

If the Court please, nobody saw this boy commit a robbery. It was 
impossible for this man, sitting in the street car, looking down through 
the newspaper, to see what he claims that he say. 

i 

I might say, if Your Honor will read the indictment, the fijrst (76] 

i 

count shows that this man also was the party named three days before, and 

I 

was a man whom this defendant ostensibly attempted to rob, and shows ill 

| 

feeling, bias, and prejudice on the part of Walters toward this man; 

Walters being the only witness, I respectfully say that Walters is not to be 

I 

believed because of the bias and prejudice. 

i 

Now, nobody actually saw this man rob him. Both men said they had him 
under observation and did not see him get rid of anything. This is a busy 
corner, a lot of people are there; it is a notorious place for pickpockets. 
Somebody may have taken this man's pocketbook; these people are guessing it 

i 

was Davis. 

I asked Walters and Burnside if they had this man under observation and 
they said they didn't see the pocketbook. 

As to the bribery, I respectfully say this boy was trapped into it. 

I will tell Your Honor, the man has a record, and for that reason the 

I 

officer, in attempting — if they couldn't get him on robbery or pick-v 

! 

pocketing, they wanted to get him on something else. 

All of this conversation related by the Officer was leading toward a 
trap. You have the Lieutenant's testimony — it is clearly an entrapping 


conversation. 


THE COURT: It is the ruling of the Court that there is a prima 


(77) 


facie case made out for both the charge of robbery- and the charge of pick- 

I 

pocketing — the charge of robbery and the charge of bribery —J and accord- 
ingly the Court will overrule you at this time, subject to your objection. 
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THE COURT: Do you have any witnesses? 

MR. LICHIENBERG; I will put the defendant on — record or no record. 

(Thereupon counsel returned to their positions at the trial table 
and the following proceedings were had in open court in the (78) 

presence of the jury:) 

CHARLES A. DAVIS 

the defendant, called as a witness in his own behalf, having been duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. LICHIENBERG: 

Q Will you give the Court and jury your full name and age? 

A Charles A. Davis; age 22. 

Q Where do you live? 

A 5720 Jay Street Northeast. 

Q. Who do you live with? 

A I live with my stepfather. 

Q Who were you living with in May of 1955? 

A I was living with my mother. 

Q What was the condition of her health? 

**. FLANNERY: I object to that. 

THE COURT; Very well; I don't agree with your theory, but, asserting 
every right to the defendant, you may ask the question. 

BY MR. LICHIENBERG: 

Q What was the condition of your mother's health on February (79) 
27, 1955? 

A My mother, she had cancer over her breast. 

Q She has subsequently passed away? 

A Yes. 

Q Now, was your mother in the habit of keeping large sums of money 
around the house? 

A No, sir. 

Q Could you have gotten $300.00 on the 27th as a result of a telephone 
call at 7:45 p. m.? 

A No, sir. 

Q Was there any way that you could have gotten ahold of $300.00 on 

that night? 

A No, sir. 
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Q Let's go BSck to this: 

I 

i 

Were you at the car stop as testified to by Valters? j 
A No, I wasn't at the car stop; X got off the streetcar. 

Q You heard his testimony, that he saw you in the line with a news- 

j 

paper in your hand close to this Mr. Burnside; wasthat true? 

I 

No, sir. 

[ 

Did you pick Mr. Burnside's pocket? 

I 

No, sir. 

Did you put your hand in his pocket? 

i 

No, sir. 


A 

Q 

A 

Q 

A 

Q 


Did you get that wallet that has been admitted in evidence — did 


i ■ 


(80) 


you ever see that wallet before? 

A No, sir. 

Q. At the Precinct? 

A Yes, at the Precinct. 

Q Before the Precinct, did you see it? 

A No, sir. . 

Q Did you run away from 8th and H Streets? 

A No, sir. 

Q Did you walk? 

A Yes, sir. 

Q Where did you walk to? 

A I got off the street car and walked to the drugstore and got a soft 
drink and I walked up to 9th and H, fixing to cross, and the fellow came up 
and stopped me. 

THE COURT: Can you ladies and gentlemen hear? 

I 

Keep your voice up, please. 

| 

THE WITNESS: I got off the street car at 8th and H and walked .to 9th 
and H Street, Northeast, and walked right to the corner, fixing to cross, 
and at that time he stopped me. 

BY MR. LICHTENBERG: 

0 Bow much money did you have on you when you were arrested? 

I 

A Just about $8.00 in bills and about a dollar and a bkif in change — 

I 

i 

50 cents worth of change. 

Q Where did you get that money? 

A My mother gave it to me. 

Q Were you working at the time? 

A No, sir. 
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(SI) 


Q Now, you recall that you went to the police^rtation? 

A Yes, sir, 

Q Were you searched at the polio© option? 

A Yes. 

Q By whom? 

A Searched by — 

Q The station clerk? 

A Yes, sir. 

Q And this money was turned over to the station clerk? 

A The officer took my $8.00 and the change, what I had, and I don’t 

know what happened to it — I didn’t get it back. 

Q What officer? 

A I think the other officer that is waiting out in the back. 

Q, A uniformed officer? 

A Sir? 

Q The other officer that is in the witness room? 

A Yes, sir. 

UCHTENBERG: Will you get Officer Scott at this time? (82) 

MR. FLANNERY: Grant. 

MEt. UCHTENBERG: Was that Officer Grant? 

THE WITNESS: Yes. 

BY m. LICHTSNBERG: 

Q You vent to the station — did you hear these people make statements 
about you? 

A Yes, sir. 

Q And did you admit them or deny them? 

A Denied them. 

Q Have you ever admitted picking this man’s pocket? 

A No, sir. 

Q You always denied it? 

A Yes, sir. 

Q, Nov, you heard this conversation that is alleged to have taken 
place with Detective Longo. 

A Yes. 

Q Mr. Davis, keep your voice up so these ladies and gentlemen of 
the jury can year you: 

Tell us exactly what happened. 
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A Well, when they took me up in headquarters, upstairs, we sat (82) 
down and were talking — j 

Q You said "headquarters;" you mean the 9th Precinct? 

I 

A Yes. 

So they took me upstairs and the man asked me, he said — he (83) 

asked me my name, so I gave him the name, and he wrote it down. I 

i 

He said — this other man said — back here — "Davis, I want to 

i 

talk to you" — 

THE COURT; These people must hear you, Mr. Davis. It is most important 
that they do; so keep your voice up, please. 

THE WITNESS: So the Detective told me to come back in the back and 
talk to him. 

i 

i 

I was talking to him. 

So he asked me, he said, "Davis, do you want to get out of this?" 

I said, "I want to get out." 

I said, "I haven’t did anything." 

So he asked me 

BY MR. LICHTENBERG: ! 

I 

Q Louder, please. j 

A So the Detective took me back in the back and asked mfe did I want 
to get out. 

I said, "Yes, because I didn't do anything; I wanted rto go home." 

I 

He said, "Can you get any money?" 

I said, "No, I can't get any money together," 

i 

So just at that time he said — he send me back in the back. 

So the next Detective called me and told me, "You tried to (84) 

I 

bribe a policeman." 





I said, "I haven't offered any policeman any money. X didn’t have 

! 

but $8.00 and they took that." 

Q Did you say anything to the officer about $300.00? 

i 

A No, I didn't offer the man a penny. 

Q Was there any way you could have gotten hold of $300.00? 

A No; I didn't have but $8.00. 

(1 Did you offer to give back $16.00 to Mr. Burnside? 

A I offered to give him $3.00. j 

Q Will you tell this Court and jury, if you didn’t take Mr. Burnside’s 

i 

money, why you offered to return the money to him, or some of jit? 
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A No, sir, I did not take Mr. Burnside's money. 

1 offered to give him $8.00 hack so I could go home — so I 
wouldn't get into trouble. 


Q You have served time before? 

A Yes. 

Mi* LICBXEtBESG: Your witness, Mr. Flannery. 


CROSS EXAMINATION 

BY MR. FLANNERY: 

Q That trouble was the same thing, was it not? 

MR. LICHTEN3ERG: I object to that. (85) 

THE COURT: Ladies and gentlemen of the jury, the conviction for a prior 
offense has absolutely nothing to do with the case on trial. The fact that a 
man may have a conviction for the unauthorized use of an automobile and is 
on trial for a similar offense does not prove in the second case that he is 
guilty of taking that car unlawfully. 

I will charge you when ve get to the full charge that the only reason 
that a man can be confronted with his prior criminal record, if he has one, 
is to give the jurors the right to evaluate the credibility or credence of 
his testimony. Beyond that, it has no other value; the fact that he has a 
record, or may have a record in the same field, has no bearing upon whether 
he committed this offense on this occasion. 

So you may disregard the question — there was no answer to it, as I 
recall — if there was, disregard both question and the answer. 

BY Ml. FLANNERY: 

Q Ii will ask you this: 

In July of 1952, were you convicted of attempted robbery? 

A Yes, sir. 

Q I will ask you further if in November of 1951 you were con- (86) 
victed of unlawful entry? 

A Veil, I don't remember; I don't remember. 

Q You don't remember that? 

A No, sir; I never did any time except that 18 months. 

Q I can't hear you, Mr.. Davis. 

A I say, I never did any time excepting the IS months that I did. 

Q You don't remember being convicted in November of 1951? 

A No, sir. 
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Q Now, direcTOg your attention to May 27, 1935; I believe you (86) 
told your lawyer that you were not working* 

A No, sir; I couldn’t do any work; my mother was sick; nobody was l x*"* 
to take care of her but me. 

Q You weren’t home at that time. 

A No. 

Q Where did you live at that time? 

A 5720 Jay Street, Northeast. 

Q You were quite same distance from your home, weren’t you — at 8th 
and H Street? 

A Yes. 

Q What were you doing in this neighborhood? 

A Coming from the poolrocm. 

Q The poolroom? 

A Yes. (87) 

Q Where was this poolroom? 

A 7th and T — Gilberts Pool Room* 

Q What prompted you to get off of the street car at 8th [and H if 
you were coming from 7th Street — why did you get off at 8th an|d H? 

A Because I was coming from Florida — 7th and Florida Avenue. 

I 

Q My question is, why did you get off the street car at 8th and H 
Street? 

A I have to get off at 8th and H to go home; I have to catch the 8th 
and H Street car to go home. 

Q What street car did you get off? 

A Navy Yard street car going straight up H Street; I had to catch 

I 

the bus to go Northeast. 

I 

Q Where bad you gotten that Navy Yard street car? 

A At 7th and Florida Avenue — 6th and Florida Avenue, because 1 

I 

walked down a block, 

Q And what car were you going to board? 

A I was going to board the Seat Pleasant bus after I get off the 
street car. 

Q Now, isn’t it a fact that you were standing in line to board the 

i 

Navy Yard car and that you hadn’t gotten off it at all? 

i 

A No, sir. 

Q You deny that? j (88) 
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A Yes, sir; I wasn't. (88) 

Q When you got off the Navy Yard street car what did you do? 

A I got off and I walked in the drugstore and got a soda; I walked 

to 9th and H Street Northeast. 

Q Where is the drugstore? 

A In the middle of the block. 

C» At the time you got off of the street car did you see Mr. Burnside? 

A No, sir. 

Q Were you alone or were you with anybody? 

A By myself. 

I 

Q Now, you have heard testimony to the effect that you were seen 
walking up the street conversing with someone else; is that a fact? 

A No, sir. 

Q Now, then, you say you were walking towards 9th Street. 

A Yes, sir. I had went in the drugstore — I got off the street car 
and walked in the drugstore — I had a soda in my hand when I came out of the 
drugstore. 

Q When you came out of the drugstore with the soda in your hand, 
where were you going? 

A To cross over and catch the bus at the corner. 

Q What corner? (89) 

A 9th and H Street, to catch the bus. 

Q. You have heard testimony, have you not, to the effect that you were 
seen to walk up to a mail box to deposit something in it; did that happen? 

A No, sir. 

Q That didn't happen. 

A No, sir. 

Q Now, -then, did there come a time when you saw Mr. Burnside, the 
complaining witness in this case? 

A Yes, sir. 

Q When was it that you first saw him? 

A I was standing on the corner waiting for the light to change. 

Q And what happened when you saw him? 

A I was standing on the corner — about three more fellows was stand¬ 
ing up there by me — and Mr. Burnside ran and grabbed one fellow, and then 

he said, "This is not the man" and then he grabbed me; the other fellow — 
boy — he grabbed me. 
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Q And then what happened? 

A And then one of them went and called the policeman. 
Q And did you try to run away? 


(89) 


A No, sir. ' | (90) 

Q You Just stood there? 

A I walked away; I told him, I haven’t done anything; just walked away. 
Q Where did you walk? 

A Walked across the street. 

I 

ft You walked down an alleyway, didn’t you? 

A No; I walked across the street; the light had changed — I walked 
across the- street. 

Q Then what happened? 

A Nothing happened; about 20 people ran over and grabbed me. 

| 

Q Twenty people ran over and grabbed you. 

i 

A About twenty — about six or seven. 

■ 

Q You were just casually walking along? 

A I was going to catch the bus, yes, sir. 

ft Then when these 20 people grabbed you, as you say, what happened? 

I 

A They just took me to the box and called the policeman. 

ft And when you got down to the Precinct, there came a time when you 

i 

saw Officer Longo? 

A Yes, sir. 

I 

Q And did you ask Officer Longo if you could go to the men’s room — 
do you remember that? 

A No, sir. (91) 

ft That didn’t happen? 

A No, sir. 

Q Well, did there come a time when you had a conversation- with Officer 
Longo and told him that you would give Mr. Burnside his $16.00 back? 

j 

A No, sir, I didn’t tell him; I said I would give him $8.00; X had 
$8.00; I would give him $8.00 more. j 

ft You deny that you said you would give his $16.00 back? 

A I had $8.00. 

Q I know what you say you had; I am asking you, do you deny telling 
Officer Longo that you would give Mr. Burnside his $16.00 back? 

A I didn't tell him — it is the same thing — I had $8.00 — eight 
and eight is sixteen. 
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Q I am as king you whether you told Officer Longo that you would (91) 
give Mr. Burnside, the old gentleman in this case, the $16.00 hack. 

A Yes, I told him that. 

Q You told him you would give the $16.00 hack. 

A I told him I would give him $16.00 so I would get out of trouble. 

Q You told him you would give his $16.00 hack, didn’t you? 

A If that is the way you want to put it. (92) 

Q I am trying to find out what you said — 

THE COURT: He is trying to elicit this, Mr. Davis: 

The word ’’hack” means that it was at one place before and to "give it 
hack" is to put it hack, I gather. That would be tantamount to your saying 
that you took the money from Mr. Burnside and that you would put the money hack 
in Mr. Burnside’s pocket. 

THE WITNESS: No, sir, I didn’t make any such statement. 

BY ffi. FLANNERY: 

Q You didn't make that statement to Officer Longo or to Lieutenant 
Bonaccorsy? 

A No, sir. 

Q Now, isn’t It a fact that you told Officer Longo that you would get 
$300.00 if he would in effect drop this case? 

A No, sir; I couldn't get $300.00. 

Q I am not asking you whether you could get it; I am asking whether 
or not you said to the Officer that you would get it if he would drop the case. 

A No, sir. 

Q You deny that ever happened. 

A Yes, sir. 

Q And you deny further, I take it, that you repeated that offer (93) 
in the presence of Lieutenant Bonaccorsy? 

A That’s right. 

That didn’t happen. 

A No, sir. 

Q Did you ever have a conversation with either one of those two 
officers about $300.00? 

A No, sir* .. 

Q You never mentioned the sum of $300.00? 

A No, sir. 

Q Did anyone in your presence mention the sum of $300.00? 
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A No, sir. 

MR. FLANNERY: That is all. 


(93) 


REDIRECT EXAMINATION 

BY MR. LICHTENBERG: 


Q 

Did the officers mention $300.00 to you? 

i 

A 

That one sitting right there. 

| 

i 

| 

Q 

That is what he asked. 



Did anybody say anything to you about $300.00? 

i 

1 

A 

It was $300.00 or $400.00. 

1 

i 

Q 

Who said it? 

] 

A 

He asked me did I want to get out of trouble;] he asked 

1 me could I 

i 

get three or four hundred dollars; I said nothing. 

i 

Q 

Who said that? 

(94) 

A 

Officer — 


Q 

Officer Longo? 

i 

A 

Yes. 


Q 

What did you tell him in response? 

i 

i 

I 

A 

I told him I couldn’t get no $300.00. 

i 

Q 

Getting back to the $16.00, did you ever say that you Would give 

Mr. Burnside back $16.00? 

l 

A 

No, sir. 


Q 

Did you say that you would give him $16.00? 


A 

Yes, sir. 

1 


Q 

1 j 

Why were you going to give him $16,00 if you hadn't packed his pocket? 

A 

I wanted to get out of trouble; I didn't want to get into trouble. 

MR. 

LICHTENBERG: That is all. 



RECR0SS EXAMINATION 



BY MR. FLANNERY: 


Q 

1 

If you hadn't done anything, why were you going to give the man $16.00? 

A 

They booked me. 


Q 

What? ! 

i 


A 

They booked me for robbery. 


Q 

i 

If you were innocent why were you going to give him $16.00? 

A 

I wanted to g6t out of trouble. 

(95) 

MR. 

FLANNERYL That is all. 


THE COURT: You may step back. 

i 


MR, 

1 

LICHTENBERG: Just a minute. 



I 

I 

I 

| 
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REDIRECT EXAMINATION 


(95) 


BY MR. LICHXENBEt-G: 

Q What do you mean, you wanted to get out of troulle? 

A I didn’t want to get in trouble; my mother was sick. 

Q Is it that you wanted to save the expense of an attorney fee and bond 
premium, and so forth? 

A Yes, sir. 

MR. FLANNERY: I don’t think he should lead the witness. Your Honor. 

MR. LICHTENBERG: This is redirect. 

THE COURT: One redirect examination, counsel may ask leading questions. 

BY VR. LICHTENBERG: 

Q Is that what you meant, you wanted to get out of trouble, you wanted 
to save the expense of a lawyer’s fee, bond premium, and going through a trial? 

A Yes, sir. 

Q You did it because you wanted to avoid further expense and trouble. 

A Yes. 

m. LICHTENBERG: That is all. (96) 

MR. FLANNERY: No further questions. 

THE COURT: You may step back. 

(Witness excused.) 

CHARGE (120) 

THE COURT: Ladies and gentlemen of the jury: 

The indictment in this case is laid in three counts. You are instructed 
preliminarily that each count of an indictment is the same as though it were a 
separate indictment involving separate charges and then all three indictments 
were consolidated fox* a single trial. 

You will be required to return verdicts on the last two of these three 
counts; namely, the second count, charging the offense of robbery, and the 
third count, charging the offense of bribery. 

With regard to the first count, it is charged that on or about May 24, 
1955, this defendant allegedly robbed, by picking the pocket, one Bnanuel 
Walters. That particular charge is not before you as a charge. On the motion 
of the Government to dismiss it, the motion was granted, and there is no 
testimony on it. 

The Court, out of the interest of justice, and exercising his own (121) 
discretion, has permitted counsel for the defendant to comment upon the fact 
that the witness Bnanuel Walters, who appeared as a witness for the complainant 


48 


( 121 ) 


Albert Burnside, who is involved in the second count, was himself a 
complainant in the first count, and that has been argued to you by counsel. 

The remaining two counts are in this indictment and the Court will in¬ 
struct you concerning them: 

The Court at the outset wants to give you some general instructions which 

i 

apply in all cases and apply, of course, to this case: 

The indictment which will go to you when you retire to your jury room is 
in no sense proof against the accused of any act with which he is here charged. 
It is merely a formal accusation of crime and its intention is to guide the 

I 

Court and the jury and others concerned with the case, and to prevent ever 
the man being tried again for the same offense. 

The law in the first instance presumes a defendant to be no^ guilty of 
the offenses with which he is charged. The presumption of innocence means it 

i 

i 

is a presumption of the law that the defendant did not conmit the offense of 
robbery or the offense of bribery, and this presumption should continue in 
the minds of the Jury in such a way as to cause you to find the 4©- (122) 

fendant not guilty unless from all the evidence in the case you are convinced 
beyond a reasonable doubt that the defendant did conmit the offense of robbery 
or did commit the offense of bribery. 

The burden of proof is upon the prosecution to establish the guilt of the 
accused beyond a reasonable doubt and that burden continues from the beginning 
to the end of the trial, and applies to every element necessary to constitute 
the offense. 

A reasonable doubt means such a doubt as will leave the juror's mind, 
after a candid and impartial investigation of all of the evidence, so un¬ 
decided that he is unable to say he has an abiding conviction of| the defendant's 

guilt, or such a doubt as in the graver and more important transactions of 

i 

life would cause a reasonable and prudent man to hesitate and pause. 

If the evidence fails to come up to this standard it is such as to 
warrant such a doubt, and if you have such a reasonable doubt, the law says 
the defendant shall have the benefit thereof, and in such case the verdict 
shall be not guilty. 

The words "reasonable doubt" must be given their usual or ordinary mean¬ 
ing. The doubt mustunot be trivial or whimsical or based on groundless con¬ 
jecture, but it must be one that arises out of the evidence or from the lack 


of evidence and one that appears to you to be reasonable in the case. 


(123) 


i 

I 
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If you can reconcile the evidence with any reasonable hypothesis (123) 
consistent with the innocence of the defendant, you should do so, and in 
that case your verdict would be not guilty. 

As a jury, you are the sole judges of the credibility of the witnesses 
who have appeared before you and you should accord to individual witnesses 
and the testimony given by them that degree of credence and effect which 
in your honest judgment you think they ought to have, taking into consideration, 
in so far as you are abio so to do from the manner and appearance of the 
witness upon the stand whether it be frankly and honestly given, the apparent 
intelligence or lack of intelligence of the witness, his opportunity and 
ability to observe the facts that transpired within his presence, and his 
capacity to remember what at prior times he has observed, and his ability to 
express accurately and communicate to you through the medium of words that 
which passed within his observation; also what, if any. Interest a witness has 
in the outcome of the case, and whether on that account he has colored in 
any way the facts related in his testimony, and again, whether or not there 
be manifested by any particular witness any bias, prejudice or feeling (124) 
for or against, and if so, whether or not that colored his testimony one 
way or the other. 

In this particular case, the accused has taken the stand as a witness 
in his own right and it has been brought out by cross examination that he 
has a prior conviction of attempting robbery, which conviction occurred, 
apparently, in July of 1952. 

You are instructed that the Congress of the United States, which is the 
legislative body for the District of Columbia, has passed the following 
statute, which is a part of our law, and the Court quotes: 

"No person shall be incompetent to testify in either civil or 
criminal proceedings by reason of his having been convicted of crime, 
but such fact may be given in evidence to affect his credit as a 
witness, either upon the cross examination of the witness or by 
evidence ali undi." 

What that means is simply this: 

At a point where—it never became a part of the law of the United States— 
a person who had been convicted of a crime, and especially of a felony, of 
which attempted larceny is an illustration, was thereafter barred from ever 
giving testimony in any court of any kind, whether civil or criminal. In 
the United States, every State, and the District of Columbia as well, (125) 
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has a statute which, as the statute sac's, mates the witness a "competent (125) 

I 

witness." He can testify — he has the capacity to testify. 

But on cross examination it may be brought out that he has aj prior 
criminal record. 

i 

Nov, there is no association between his prior criminal record and the 
charge on trial. Tou are not to say that because he was convicted of a similar 
offense that he thereby must be guilty of this offense. There is (no causal 


relation between the two whatsoever, and you must so treat that instruction. 


It means simply this: As against one who does not have a prior criminal record, 

I 

where one is confronted with his own record on the stand as a witness, it may 

i 

i 

be brought out so the jury can evaluate how much credibility or credence they 
give to his testimony, and tate into consideration in determining whether or 
not his version of what occurred is correct or the opposite. 

You are instructed that if you believe that any witness has knowingly 

| 

and wilfully testified falsely as to any fact or facts material to the issue 
on trial, you may reject all or any part of the testimony of such witness. 

j 

That rule of lav, however, does not prevent you from giving weight to such 
parts of the testimony of such a witness as you may find to be trustworthy 


and reliable. Thus you may find parts of the testimony to be supported (126) 
and corroborated by other evidence in the case which you may believe to be 
true and this even though you find other parts of such testimony to be untrue. 


Where a witness has a direct personal interest in the result of a case, 
and this applies to all persons who took the stand and testified as witnesses, 

i 

i 

the temptation is strong to color, to pervert, or to withhold the facts. The 
deep personal interest which he may have in the result of the case should be 
considered by the jury in weighing of the evidence and determining how far 


or to what extent, if at all, it is worthy of credit. 

Now, those instructions apply to all criminal cases and I want to move 
over next into the field of the two charges which are here brought by this 
indictment: 

The first charge that you will consider is framed, or drafted in the 
second count of this Indictment. It is rather brief, and the Court will 
read it to you: 

"On or about May 27, 1955, within the District of Columbia, Charles 

• | 

A. Davis by force and violence, and against resistance, and by sudden 
and stealthy seizure and snatching, and by putting in fear, stole and 
took from the person and from the immediate actual possession of 
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Alexander Burnside property of Alexander Burnside of the value of (126) 

about $16.50, consisting of the value of about $16.50, consisting (127) 

of the following: One pocketbook of the value of fifty cents, and $16.00 
in money.” 

The statute on which, that charge is predicated is a part of our Code and 
the statute involved reads as follows: 

"’•/hoever by force or violence, whether against resistance or by 
sudden or stealty seizure or snatching or by putting in fear, shall take 
from the person or immediate actual possession of another anything of 
value is guilty of robbery and shall suffer the punishment which is 
provided thereby." 

You may notice that the statute covering the offense of robbery in the 
District of Columbia is divided into three categories; namely: 

The first in the statute is one of taking by violence, force or violence, 
against resistance. That is the type of situation where one physically wrests 
property that another has and does it by force and violence. 

Then another type is "or by sudden or stealthy seizure or snatching; 

And the third type is by putting in fear. 

Now, in that second group, taking of a person's property by sudden or 
stealthy seizure or snatching, is the field where the Congress sought to 
define the actions of the pickpocket, one who might take it where the (128) 
other was unaware. That is the feature of taking by stealthy seizure. 

Now, the feature of sudden snatching is the illustration of where one 
carrying a pocketbook in, shall we say, a woman's hand; another comes by 
and by a quick jerk, where there is no resistance as such, wrests the pocket- 
book from the other and runs off with it. 

The third type — putting in fear — is usually the type where physical 
evidence is displayed or a gun is used, or same weapon, so that although the 
man transfers the property he has he does it because of the putting in fear. 

Now, the factors of this case which seem to paraphrase this statute to say 
whoever by force or violence — by sudden or stealthy seizure shall take from 
the person or immediate actual possession of another anything of value — 
will come within the purview of the statute. 

Now, that is the matter which is before you under this charge of robbery 
in the second count. 

First, that personal property of the value of $16.50, which consisted 
of a pocketbook of the value of 50 cents and $16.00 in money, was taken. 
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As a matter of law, the Court will charge you that a movable piece (l28) 

I 

of property such as a pocketbook is personal property, and currency, whether 
it be in bills or coins, are likewise personal property, and on that (129) 
apparently there is no dispute as to either side at the trial table concerning 

I 

it. The dispute resolves around whether or not as Alexander Burnside stood in 
line to get aboard a car at 8th and H Streets, Northeast, the defendant was 

i 

there or nearby and did he- the defendant on trial, take the pocketbook of 

Mr. Burnside with its contents of money therein. j 

: 

You have heard the testimony concerning that from both of the parties to 
the issue. This particular Court as a result does not comment upon the evi- 

I 

dence — and does feel that it is a function of the jury — and if I should 
ever comment-upon the evidence you are to understand that 1 do if only to 

i 

make clear the principle of law and for no other purpose — and if my recollec¬ 
tion of the testimony differs from yours or the recollection of counsel differs 
from yours, you are instructed, as the fact-finding body in a judicial process, 
that your recollection controls over both the Court and counsel. 

On this second count of the indictment — the first that you will consider 
— there are only two possible verdicts that you can render — either a verdict 
of guilty or a verdict of not guilty. 

The third count is a rather long charge but so that the record will be 


complete, I shall read it to you in its complete text. 
The Grand Juvy charges: 


(130) 


n 0n or about May 27, 1955, Joseph L. Longo was an employee acting 
for the District of Columbia, that is, a probational detective of the 

Metropolitan Police Department of the District of Columbia, assigned 

| 

to the Detective Division of said Department, and charged with the duty, 
among others, of making investigations to obtain such information as will 
assist in the prevention of crime, and the identification, apprehension 
and conviction of criminals in the District of Columbia, and with the 

duty of apprehending criminals and persons suspected of crime in the 

I 

District of Columbia. 

i 

"On or about May 27, 1955, within the District of Columbia, 

■ I 

Charles A. Davis unlawfully, willfully, feloniously, and corruptly did / 
promise to pay money in the amount of $300 to the said Joseph L. Longo 
with the intent to influence the acts of the said Joseph L. Longo, on 
matters then pending which might by law ccsne or be brought before him in 




powers in (130) 



* 


» 


a 

a 


his official cjKity, and to cause him to execu 1 




him vested and perform the duties of him required with partiality and 


favor and otherwise than is required by lav, respecting the enforcement 
of the robbery lavs of the District of Columbia." 


While that indictment is equally long, the statute itself is (131) 
quite long. I will read it as it applies here in its complete text and then 
I will endeavor to paraphrase or boil it down to elements of the charge which 
are before this jury. 

The statute reads, and the Court quotes: 

"Whoever corruptly, directly or indirectly, gives any money or other 
bribe, present, reward, promise, contract, obligation or security for 
the payment of any money, present, reward, or anything of value to any 
ministerial, administrative, executive or judicial officer of the 
District of Columbia or any employee or other person acting in any 
capacity for the District of Columbia or any agency thereof, either 
before or after he is qualified, with intent to influence his action on 
any matter which is then pending or may by lav come or be brought before 
him in his official capacity or to cause him to execute any of the powers 
in him vested or to perform any duties of him required with partiality 
or favor or otherwise than is required by law shall suffer the punishment 
provided for in this statute." 

Since the Court read you first the charge in the third count of the 
indictment, the Court will explain it by way of instructions so you may 
understand what is involved: 

The third count has two numerals; the first paragraph is (132) 


numbered ”1" and the second is numbered No. 2. 


Technically the first paragraph is known as an indictment, or what 
you might term in the lay language, the preliminary aspects of the charge. 

You may notice that from the statute, three classes — in fact four 
classes — of employees of the District of Columbia are set up as those toward 
whom offers of bribes could be made: 

The first is the ministerial officer; the second is an administrative 
officer; the third is an executive officer; and the last Is a judicial officer. 

Nov, this first paragraph, in the third count, is a preliminary or 
technically known as the inducement of the indictment which describes that 

officer Longo is a ministerial officer of the government of the District of 
Columbia, in that he is a policeman. 
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Now, that is all the long charge means. 


Where it sets forth that he was a probational detective assigned to the 


(132) 


Detective Division, sets forth bis duties, it amounts to charging that Longo 
on May 27, 1955, was a police officer, member of the Metropolitan Police in 
the District of Columbia. 

Now, the second paragraph has a numeral and is referred to technically as 
the gravamen of the offense — the charging part of the offense. (133) 

Having set up preliminarily that Longo was an officer, the indictment 
says that on the date in question the defendant unlawfully, willfully and 

I 

corruptly did promise to pay money in the amount of $300 in effect to cause 

i 

Longo to be influenced in his action as a police officer on a matter then 
pending or which might later be brought before him in his official capacity 
and to cause him to execute the powers vested in him as a police officer in 
performance of his duties as a police officer with partiality anjd favor and 
otherwise then is required by law. 

i 

Going back to the statute boiled down to the part with which we are 
concerned under a charge of bribery, under the District of Columbia Code, 
as related to the facts of this case, the statute would read: 

’Whosoever corruptly, directly or indirectly gives a premise for 
the payment of any money to a ministerial officer, an employee of the 

Government of the District of Columbia, with intent to influence his 

j 

action on any matter which is then pending or may by lav be brought 
before him in his official capacity, or to cause him to execute any of 

I 

the powers vested or perform any duties of him required with partiality 
or favor, or otherwise than is required by law.* 

Broadly speaking, at an ancient time, bribery was the offering to 
give or the receiving — because it applied to both ends of a transaction — 

an undue reward or thing of value to any person whose occupation or business 

I 

related to the administration of public justice in order to influence his 
behavior in office and induce him to act contrary to hi* publij duty and the 
recognized rules of honesty and integrity. 

The Congress, which is our legislative body, has enacted Title 22 in 
Section 704 of the District of Columbia Code and has set forth!in detail 

I 

i 

the elements of the crime and the Court has paraphrased those to you so that 
boiled down to the essence it amounts to alleging that "corruptly, either 
directly or indirectly, gives money to a police officer or attempts" — or 


(134) 
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(134) 




#• 

T 


*■ 


A 

* 


gives it or makes a promise — there was no actual transfer of money 
here — makes a promise that he will give money to that person acting in the 
capacity of a policeman with intent to influence his action in his official 
capacity or cause him to execute his duties with partiality or favor other 
than is required by lav. 

As the Court views this case — again, as a Federal Judge, the Court has 
the right to comment upon the evidence, but I do not as an individual Court 
attempt ever so to do but in aid of you on this matter — I believe that both 
sides are agreed that the accused was at the stationhouse; that the (135) 

accused talked with Officer Longo.. 

Nov, from that point on the versions of what 'occurred vary and are in 
dispute. That is where your issue of fact comes in. 

In substance, Longo asserts that a bribe was offered to him. The accused 
on the stand denies it. 

And so the question of fact for you to determine is whether the accused 
offered the bribe or whether in fact no bribe was offered at all. 

With regard to this particular case, there are two possible verdicts 
that you may return — a verdict of guilty or a verdict of not guilty. 

Since the indictment has two counts, it is within your province — 
the Court does not suggest by the order of the possible verdicts any view 
that the Court has on the matter — you may return a verdict of guilty on 
the first count, a verdict of guilty on the second count; a verdict of not 
guilty on the first count, a verdict of not guilty on the second; you may 
return a verdict of guilty or not guilty on the first and return the opposing 
verdict on the second. 

In other words, you may find the defendant — only by way of 

illustration — guilty on the third count — the second count, charging 

robbery - and not guilty of bribery. You may find him not guilty of the 

bribery — or rather, guilty of the bribery and not guilty of the robbery 

or you may find him not guilty of both or you may find him guilty of (136) 
both. 

It is the function of the jury from the evidence to determine what 
verdicts apply to each count. 

When you retire, you will elect from among your number a foreman or 
forelady who will conduct your deliberations for you. When you have agreed on 
a unanimous verdict, which must be the individual verdicts of each individual 
juror, but all jurors must be unanimous, you will then announce the fact to 
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the Deputy Doited States Marshal and you vill he brought into the court- (136) 
roam and in the presence or the defendant vill announce your verdict* 

Before you retire, would counsel approach the bench? 

(Thereupon counsel for the parties approached the bench and out of 

i 

hearing of the jury the following proceedings were had:) 

j 

THE COURT: Are there any special requests for instructions -j- 

i 

Ml. LICHTENBERG: Yes, Your Honor. 

THE COURT: That either side desires the Court to give, any additions or 
corrections that either side desires to draw to the Court's attention before 
the jury retires? 

I vill ask the Government first. 

MR. FLANNERY: None, Your Honor. \ (137) 

I 

MR. LICHTENBERG: Speculative evidence — the jury is not to speculate 
as to vhat occurred. In their deliberation, every reasonable doubt about any 
element must be resolved in favor of the defendant. 

I 

THE,COURT: Any vhat? 

Ml. LICHTENBERG: Any element about which they may have a reasonable doubt, 

I 

that such doubt must be resolved in favor of the defendant. 

THE COURT: X vill grant that. 

Ml. LICHTENBERG: Here is one that gives me a little concern: 

In the third count, the Government alleges that the man did promise, 

* 

and nothing else. He just told them something about whether he offered or 

didn't offer the bribe. The fact remains that the allegation in the indictment 

i 

is that he did promise. 

THE COURT: Yes. 

Ml. LICHTENBERG: There has been no evidence that he actually promised to 
pay them anything. 

THE COURT: It is clear on that. I don't have any question oh that. 

Ml. LICHTENBERG: There was some discussion about it but he never made 


any promise. 

THE COURT: He said in substance, "I vill get you $300," if you want (138) 
the exact words, again quoting from my shorthand. 

I 

Ml. LICHTENBERG: It is only an offer, not a promise to pay. 

THE COURT: The defendant was asked if he had told — the witness Longo 

mid ha told bin of the offer. He asked vhat did he wan. He aaya, -Irn knot. - 
I will give the man back his money, $16.00, and then I will talk to the officer 
to get Mm to square the case." 




(138) 


m 


♦ 


► 




He was asked "What do you mean by squaring the case?” 

He said, "I will give him $300.00. I don't want to go to court." 

MR. UCHTENBERG: That is an offer. 

THE COURT: That is a promise too. 

MR. UCHTENBERG: No, sir, it is an offer. They were discussing something. 
A promise has to be a specific promise for something in the future. 

THE COURT: That is what is is: "I will give him $300." 

Your request covering the special instruction as outlined will be over¬ 
ruled. I will, however, give the other two. 

I®. UCHTENBERG: I would like to ask that you add that the Jury must 
find as a fact that there was an actual definite promise, because it is (139) 
alleged in the indictment. 

THE COURT: I will charge them that they must find a definite promise, 
etmphasing the word "definite." 

I®. UCHTENBERG: Actual promise, because that is the only thing that is 
in the indictment, is the word "promise." 

THE COURT: Yes. 

Anything else? 

I®. UCHTENBERG: No, Your Honor. 

(Thereupon counsel returned to their positions at the trial table, 

and the following proceedings were had in open court.) 

THE COURT: Ladies and gentlemen of the jury, at the request of counsel, 
and before you retire, I want to give you some additional instructions: 

The Court instructs you that your obligation as a jury is to determine 
the facts of the case. 

You determine those by the evidence that you have heard, in your presence, 
testified from the witness stand, and by the exhibit which has been received 
in the case. 

You are accordingly instructed that you cannot speculate as to what 
occurred. You must find the facts from the testimony as given by the several 
witnesses. 

Also, you see instructed that in your deliberations, if any element (140) 
necessary to the charges here creates in your mind a reasonable doubt, you 
must resolve that doubt in favor of the accused. 

Now, on the charge of bribery, which is the third count of this in¬ 
dictment, the second of which you consider under those that go to you, you 
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are instructed that 


must be a definite promise. 


;e the allege- (140) 


tion is, as charged in the indictment, that the accused did promise to pay a 
sum of mo n ey — and that is an element of the case, and you must be convinced 
beyond a reasonable doubt that there was a definite promise to offer the 
amount of $300 as a bribe to Officer Longo. 

Is there anything further? 

(Thereupon counsel for the parties approached the bench and out of 


the hearing of the jury the following proceedings were had:) 

I 

Ml* LICHXENBERG: At this time I move for judgment on the third count in 


that there is no promise made and it is the only allegation in the indictment. 


THE COURT: I will overrule it. The record shows otherwise oh that 


subject. 

Ml. LICHXENBERG: At this time I renew all objections made during the 

i 

trial. 

THE COURT: Yes. Let it be recorded that all objections were renewed (141) 
and all objections noted before the jury retired. 

(Thereupon counsel returned to their positions at the trial table 
and the following proceedings were had in open court.) 

i 

THE COURT: The Court will send to you now the indictment and the exhibit 

| 

and you will retire and consider the case and report your verdict. 

(Thereupon the jury retired to deliberate of their verdict.) 

! 

THE COURT: The Court wants to address itself to counsel in the case of 
United States versus Charles A. Davis, Criminal No. 657-55. 

The Court received the following written message from the jury at 
approximate 3:15, which reads as follows: 

"Would a verdict of 'attempted bribery' mean the same as the 


indictment under Count 3 of 'bribery?' In other words, must money have 
changed hands to constitute a bribe?" 

Then a lino is drawn as though to ask another question and jthe continua¬ 
tion of the message reads: 

i 

"The indictment in the third counts reads 'did premise to pay' ... 
In the eyes of the law, does the word offer carry the same connotation 
as promise?” 

That is signed, "A. Yonteff, Foreman." 

I 

Does either of you gentlemen have a copy of the indictment, because (142) 
the original is with the jury and there is none in the jacket? 
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(142) 


Gentlemen, first and foremost, on the question of attempt at 
bribery, you will appreciate, with the Court, there is no such offense as 
the Court recalls in the District of Columbia* There is, as in many cases, 
attempted offenses — attempted robbery, attempted arson, attempted larceny 
where in a given case all elements are present save perhaps one; so that the 
acts tends toward but does not successfully accomplish the purpose, for 
those reasons, falling short of the complete proof, under the theory of the 
greater including the lesser; in some offenses there are degrees of both the 
crime and the subsidiary offense of attempting crime. 

As the Court reads this statute. Title 22 (74) it would not admit — and 
that is the reason the Court did not so charge — it apparently does not 
admit of the definition of attempted bribery. The statute says "whosoever" — 
then comes the description of the intent required, and that is described as 
"corruptly" and then come the two adverbs — how — "directly or indirectly," 
and then the gravamen begins by the verb "gives" — "any money" — there is 
a comma after the word "money" before the disjunctive "or" — and so the 
sentence continues, "whosoever corruptly, directly or indirectly, gives (143) 
any money or other bribe, present" — and as an aside, I gather that means a 
present in the sense of a gift — some thing physically and manually — 
"reward" — which might be a statement, "if you do this I will reward you 
for doing it by doing "X" — then cooes the words "promise, contract, obliga¬ 
tion, or security for the payment of any money, present, reward or thing of 
value, "then came the persons involved, "ministerial, administrative, exe¬ 
cutive or judicial officer of the District of Columbia, or any employee" — 
then comes the question of acting in a capacity, and then the intent to 
influence that capacity. 

The Court would gather that this means as a matter of statutory and 
grammatical construction that whoever corruptly and in this case directly 
gives a promise "to a ministerial officer of the District of Columbia" who 
has this matter under his domain, with the intent to influence him in his 
judgment, would be guilty of the offense. 

I would like to hear both sides of the trial table as to whether you 
believe under the charge an attempted bribery is also included. 

XI. UCHTENBERG: If the Court please, let's go back to Count No. 2: 

The District Attorney or the Grand Jury could have charged that he did 

by 8 teal thy seizure and snatching." taking from the person, and so (144) 

forth, and that is all, and charge a man with pickpocketing. Instead the 


(144) 


Grand Jury through its District Attorney instead gives the words 


^he 


of 


statute — "fear,” against resistance, and "force," and so forth j They give 
the entire words of the statute. 

THE COURT: Did you notice it is charged in the conjunctive and not the 
disjunctive? 

MR. LICHTENBERG: Right. 

| 

THE COURT: The District Attorney may draw the indictment presented by 
the Grand Jury so as to meet the proof in the charge in all possible manner 

i 

and prove one and the rest be asserted as surplusage. 

(Si. LICHTENBERG: I am not criticizing. The same could be dope with 

i 

Count 3; but instead the Grand Jury and the District Attorney chose to use 
just the word promise. 

THE COURT: Premise to pay. 

MR. LICHTENBERG: There can’t be any attempted bribe because there is no 

i 

penalty for it and in view of the jury’s frame of mind I would ask the Court 
to instruct there must be a promise and if there is no promise tjtiey must 
acquit. 

THE COURT: That must be in connection with the charge. 

MR. LICHTENBERG: In view of the note I think that the natter is so (145) 

I 

muddled up that if you just say you can’t find him guilty of attempted bribery, 

i 

they might find this man guilty of bribery although there wasn’t any promise. 


you are both 
this statute 


I think we are entitled to the instruction that unless there was a promise 
they must acquit. The conversation prior to the promise is not the promise. 

THE COURT: I understand your view. 

Do you have a different view? 

MR. FLANNERY: No, sir. 

THE COURT: The only thing I wanted to ask both counsel, and 
eminent, is whether or not you agreed with the Court that under 
there is no attempted bribery. It is either one of guilty or not guilty. 

MR. FLANNERY: Yes, sir. 

MR. LICHTENBERG: Yes, sir. 

THE COURT: I don’t know where the jury got this word "offe^." It is not 
in the indictment. 

MR. LICHTENBERG: That is from your own instruction. Your Honor did use 
the word "offer" in your instruction. j 

THE COURT: I used it in the popular sense, of meaning "promise." 
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MR* UCHTENBERG: For this reason I think you should give them a 


(145) 


clear-cut instruction; that might clear up anything. 

THE COURT: What do you suggest? 

MR. UCHTENBERG: That the jury must find that there was a specific promise; 
that conversation prior to the promise does not constitute a promise, and if 
they find there was no promise, they must acquit. 

THE COURT: I will give it all with the exception of that phrase, that 
conversation prior to the promise does not constitute a promise. It may he 
part of the scheme, or negotiation, hut it clearly must he a promise that he 
would give them money if they would use influence to get him out. 

JR. UCHTENBERG: I think, if the Court please, the fact that there was a 
little conwersation about it, that unless there was a definite promise they 
should ignore the conversation, unless they can infer from the conversation 
that there was a promise, hut just the conversation itself, they can’t infer 
there was a promise, because the promise must he specific. 

THE COURT: I think we are in accord, then. 

Very veil, bring in the jury. 

(Thereupon counsel resumed to their places at the trial table, and 

the following proceedings were had in open court, in the presence of 

the jury.) 

f 

THE COUP tz Ladies and gentlemen of the jury, through your foreman, (147) 

/ 

there has been received a message which will he filed in the record of this 

case, which apparently is in two parts. 

Now, I will read the question, and then I will attempt to instruct you 
in it. 

The first question is apparently this: 

"Would a verdict of ’attempted bribery 1 mean the same as the indiet- 
. ment under Count 3 of ’bribery? * In other words, must money have changed 

hands to constitute a bribe?" 

First and foremost, there is no such thing known to the law as attempted 
bribe. 

There are some offenses, and this is solely by way of illustration, where 
there are a number of ingredients necessary to constitute the offense. For 
the moment, I think of arson at common law, a person willfully and inten¬ 
tionally shall burn and consume a structure, to wit, a building. 

Now, you may have proof in that type of case of everything; that the 
building in question was fired, or set afire on the date as alleged and within 
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the District of ColumSi* as alleged, but there is no one ingredient (147) 

necessary, part of the fiber of the building must be consumed; the old common 

I 

lav was burn, and consume. 

Sometimes in firing a wooden structure you never get into the fiber (148; 
of it with a fire; you merely char it, it becomes discolored; the fiber is 
not eaten into, is not destroyed, and because the fiber was not eaten into in 
a technical sense, despite the efforts, that would be an attempted arson. 

I 

Technically, therefore, there is no such thing as attempted arson. It would 

be a definition of efforts done by the accused toward the commission of a 

I 

crime which fell short of actually commiting the crime because all elements 

i 

were not there. 

Accordingly, in answer to this first question, there is no such thing 
as a verdict of attempted bribery. 

Second, in this particular case and this particular charge in this 

I 

particular statute there is no such thing as an attempted bribery. 

But the answer on the last, does money have to change hands to con¬ 
stitute the bribe, the Court tells you as a matter of law tinder the statute, 

no. I am going to read the statute just a little bit to you and jtry to 

I 

| 

instruct you in it. 

We are bound by what Congress said bribery of a ministerial: officer of 
the Government of the District of Columbia meant, and we can't go beyond 

j 

the statute. 

It begins by "whosoever." 

Of course, that means, technically, any person man, woman or child — (149) 

i 

"Corruptly" is the adverb that describes that. One doesn't Jgive or do 

something with an innocent intent but he does it with the intent of corrupt- 

! 

ing, impairing the morals and judgment of the officer. 

i 

"Whoever corruptly, directly or indirectly — 

"Directly" means, as the Court would gather it, face to face; "in- 

I 

directly," writing a message, 

wig-wagging with the hand, or in some manner other than direct. 

i 

Then begins the gravamen, as the lawyers calls it, of the charging part, 
and it is controlled by the word "gives" and right after the word "gives" 
is "any money." 

Now, in this case I think both sides of the trial table agiree that money 
was involved; it didn't pass. 
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Then grammatically, there is a comma. and then begins the next (149) 
series of matters which are connected with that; by a disjunctive - I want 
to make that clear to you —- in the law if one speaks of a black and white 
dog and in the next breath speaks of a black or a white deg, he may imply 
and generally would, that the black and white dog is one animal but when he 
speaks of a white or black dog he is talking about two animals because one 
mutually excludes the other. 

You know the function of a comma in grammar is to separate clauses (150) 
and so the grammar of this says: "Who ever corruptly directly gives" and 
then proceeds: "Money" is one, and comma, or other bribe. 

Now there the statute does not define exactly what "other bribe" means. 

Then the statute proceeds to the word "present;" where one might 
present a box of cigars, or something expensive, a rug, or a cheap rug, or 
something to be characterized by the word "present" because uhat is a noun 
and not a verb. 

Then the next word is "reward;" where a matter — that could be of any 
form, personal property, or rug, cigars — or money, for that matter — but 
described as a reward. 

Then begins, separated from those other three words, "promise," and 
then the word "contract," and then the word "obligation;" and Then begins a 
clause that modifies all of them, "or security for the payment of any money, 
present, reward or thing of value to any ministerial, administrative, execu¬ 
tive or judicial, officer of the Government of the District of Columbia," 
and broadly speaking, with intent to influence him in the public discharge 
of his duties. 

So the Court instructs you, first, there is no attempted bribery here; 
money need not change, it is a straight, flat question of whether (151) 

there was a promise, as the Government witnesses testified, to pay a sum of 
money at either some future time or on that particular day or occasion, 
with a denial on the part of the defendant that that he made such promise; 
and that is the fact which you ladies and gentlemen must decide. 

Now, the socond question is this: 

The indictment in the third count reads, "did promise to pay." 

In the eyes of the law 7 , does the word "offer" carry the same connota¬ 
tion as a promise? 

Nov, the only analogous field we have to draw on between the distinction 
of & promise and an offer is in the field of contracts. There may be 


64 


negotiations which some might refer to at the outset as a promise; and (151) 
finally in the exchange of either direct promise or counter-proposal, there 

i 

would come a definite offer, and if that offer be accepted a contract is made. 

I 

I 

Technically speaking, the words "offer” and "promise” are not the same 
in that field of contract law. 

Now here, in this, we are following strictly the language of the statute, 
and therefore, the statute, the indictment follows the language, quotes it 

precisely, doesn't rely upon anything else, except as the indictment says, 

| 

that the defendant unlawfully, willfully, feloniously and corruptly did 

i 

promise to pay money. 

That is the issue. You have testimony on both sides of the ques- (152) 
tion, and on that you must return either a verdict of guilty or a verdict of 
not guilty. 

Now, is there anything, counsel? 

I want to give you this, which counsel did ask me to state to you, and 
the jury must find that either there was a specific promise to!pay money or 
there was not a promise to pay money. If there was a promise to pay and you 
believe it and believe it beyond a doubt you should return a verdict of 
guilty. If you do not believe there was a promise to pay, under your duty 
and obligation as a jury, you should leturn a verdict of not guilty. 

MR. LICHTENB2RG: That is what I had in mind. 

THE COURT: Very well. 

You may retire anc. consider your verdict. 

(Thereupon the jury retired to consider of its verdict, and returned 
at 4:45 o'clock p.m.) 

THE CLERK: Mr. Foreman, has the jury agreed upon the verdict? 

i 

i 

THE FOREMAN: Yes, sir. 

THE CLERK: What say you as to defendant Charles A. Davis |on Count 1? 

THE FOREMAN: Count 2. 


THE CLERK: Count 2; excuse me. 

! 

THE COURT: Count 2 of the indictment. j (153) 

j 

THE FOREMAN: On the second count, guilty as indicted. 

THE CLERK: On Count 3 of the indictment. 

THE FOREMAN: Guilty as indicted. j 

THE CLERK: Ladies and gentlemen of the jury, your foreman says you are 
finding the defendant Charles A. Davis guilty on Count 2 of the indictment 
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and guilty on Count 3 of the indictment, and that is your verdict, so (153) 
say you each and all. 


(Affired by each member of the Jury.) 

THE COURT: ' ou will bo finally excused until tomorrow morning at 9:45. 

Let the defendant pe recommitted, and refer the case to the Probation 
Officer for pre-sentence report. 

THE MARSHAL: This Hor.orable Court now stands adjourned. 

(Thereupon, at 4-50 o 1 clock p.m., the Court adjourned.) 

PROCE E DINGS (155) 

THE DEPUTY CLERK:.Cr. No. 657-55, United States v. Charles A. Davis. 

MR. LICHTENBERG: Isn't there a motion for a new trial in this case? 

THE COURT: I haven't seen it, but I will hear you right now- Go ahead. 

MR. BLACK: May it please the Court, Mr. Flannery, the trial attorney 
in this case, is not present. 

THE COURT: Go ahead. 

Ml. LICHTENBERG: If Your Honor please. Your Honor will recall this is a 
case wherein it is alleged that this young man picked somebody's pocket. 

THE COURT: v es; I nave my notes made at the trial. 

MR. LICHTEN3ERG: If Your Honor will recall, in that original indictment 
there was a man who was mentioned there, — 

THE COURT: I think his case was dismissed before we started. 

MR. LICHTENBERG; That is right, and several days before the incident 
alleged in the other indictment this young man had some contact with a man 
whose case was dismissed which would account for the unusual feeling and 
care with which this man testified, et cetera. 

THE COURT: How did your client account for the fact that the (156) 

wallet was in the mail box? 

MR. LICHTENBERG: He always insisted that he knew nothing about it if 
the Court please. Both of these men testified that there were two men on the 
street talking — 

THE COURT: Yes, and there were $20 taken and he ended up with can. 

My notes show that Emanuel Walters said he had $3.00 and there was $16 in 
the wallet — you are correct, this man had $8.00 on him, and apparently the 
other man got the other eight. 

Ml. LICHTENBERG: That is the whole point. 

The government's theory in this case was robbery and there was no proof 
of it. 
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THE COURT: There was testimony on the part of Mr. Valters that he (156) 
saw him put the pocketbook in the letter-box, and there was also {testimony 
on the part of Mr. Bonaccorsy that ha saw him put it there, and tlhe police go 
there and they found it. 

MR. UCKTENBERG: If the Court please, as to the bribery thing, if the 
Court please unfortunately our police officers point up conversations so 
that they trap defendant. 

I 

I can't understand what Lieutenant Bonaccorsy had to do with it. The man 

i 

made no offer to Bonaccorsy, so it amounts to his word against tie other 
officer. 

The other officer in this conservation testified that this man was going 
to get him $300, and I can tell the Court of my own knowledge that this (157) 

man's mother was dying of cancer, and while he was in jail she did die, and 

I 

it was impossible for him to get $300 on a telephone cell from his mother, 

j 

and that is ridiculous. 

i 

i 

All in all I think this case is so weak as to not justify a! sentence, 
and I think that the motion for a new trial should be granted. 

THE COURT: Let the record show that the motion for new trial is denied. 


MR. UCHTENBERG: May I ask the Court to set an appeal bond in 


(159) 


this case? 

THE COURT: Very veil. Make this appeal bond $4,000.00. 

The Court will add that, in connection with the imposition of sentence, 

i 

Count 1 in Cr. No. 657-55 was dropped on the motion of the government, and 
the sentence of two to six years is imposed on Count 2 of this indictment 

charging robbery, and the imposition of the concurrent sentence with the 

j 

sentence on the second count of Cr. No. 658-55 runs concurrent with (160) 
that, but the sentences imposed in Cr. No. 657-55 run consecutively to those 
imposed by Judge Youngdahl. 

(Tharer.pon, the hearing was concluded.) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


FILED IN OPEN COURT (161) 
JUL IS 1955 
HARRY M. HULL, Cleric 


Grand Jury Impanelled June 2, 1955, Sworn in on June 7, 1955 


The United States of America : Criminal No. 657-55 

: Grand Jury No. 733-55 
: Attempt Robbery 

Charles A. Davis _ , , 

: Robbery 

: Bribery 

: (22 D.C.C. 2902, 2901, 704) 

The (brand Jury charges: 


On or about May 24, 1955, within the District of Columbia, Charles A. 


Davis, by sudden and stealthy seizure and snatching, did attempt by means 


of an overt act, that is, by placing his hand into the pocket of the clothing 
of Emanuel Walters, to steal, take and carry away from and off the person of 


the said Emanuel Walters, valuable money and property. 
SECOND COUNT: 


On or about May 27, 1955, within the District of Columbia, Charles A. 
Davis, by force and violence and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear, stole and took from the person 
and from the immediate actual possession of Alexander Burnside property of 
Alexander Burnside, of the value of about $16.50, consisting of the following: 
one pocketbook, of the value of $0.50, and $16.00 in money. 

THIRD COUNT: 

1. On or about May 27, 1955, Joseph L. Longo was an employee acting for 
the District of Columbia, that is, a probational detective of the Metropolitan 
Police Department of the District of Columbia, assigned to the Detective 
Division of said Department and charged with the duty, among others, of making 
investigations to obtain such information as will assist in the prevention of 
crime and the identification, apprehension, and conviction of criminals (162) 
in the District of Columbia, and with the duty of apprehending criminals and 

persons suspected of crime in the District of Columbia. 

2. On or about May 27, 1955, within the District of Columbia, Charles A. 
Davis unlawfully, wilfully, feloniously and corruptly did promise to pay 

money in the amount of Three hundred dollars ($300.00) to the said Joseph L. 
Longo, with the intent to influence the action of the said Joseph L. Longo,on 

matters then pending and which might by law come or be brought before him in 

his official capacity and to cause him to execute the powers in him vested 
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and perform the duties of him required with partiality and favor and (162) 


otherwise than is required by law, respecting the enforcement of the roobery 
laws of the District of Columbia. 


A TRUE BILL: 


Foreman. 

/s/ Vernon M. Herring 


/s/ Leo A. Rover _ ' 

Attorney of the United States in 
and for the District! of Columbia 


UNITED STATES 


Charles A. Davis 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FILED 


(163) 


JUL 22 1955 


HARRY M. HULL, Clerk 
Criminal No. 657-55 
Charge Attempted Robbery, Robbery, 


Bribery 


Defendant 


PLEA OF DEFENDANT 


On this 22nd day of July, 19 55, the defendant Charles A. Davis, appearing 

in proper person and hyxh±sxx±± 2 ocxs!y, being arraigned in open Court upon the 

I 

indictment, the substance of the charge being stated to him, pleads not guilty 


thereto. 

Present: 

United States Attorney 

B y EDWARD FENNELL _ 

Assistant United States Attorney 

DAVID SPAT2ER _ 

Official Reporter 


By direction of 

CHAR LES F. MCLAUGHLIN I 
Presiding Judge 
Criminal Court # 1 


HARRY M. HULL, Clerk 

By /s/ Harold S. Dodd I 
Deputy Clerk 


FILED (164) 
NOV 9 - 1955 
HARRY mL HULL, Clerk 

On this 9th day of November, 1955, came the parties aforesaid, in manner 
as aforesaid, the same jury as aforesaid in this cause, the hearing of which 
was respited yesterday; whereupon, after hearing further of the evidence and 
instructions of the Court, the alternate jurors are discharged and the jury 
retires to consider their verdict. 

I 

The jury returns into open Court and upon their oath say that the de¬ 


fendant is guilty as charged on Counts Two and Three. The case is referred 
to the Probation Officer of the Court and the defendant is remanded to the 


District of Columbia Jail. 


By direction of 

James R. Kirkland _ 

Presiding Judge 
Criminal Court # Five 
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On this 2nd day of Dec amber, 1955 came the attorney for the- government and 
the dafendant appeared in .person and 1 by counsal, Saul Lichtenberg, Esquire 
It Is Adjucged that the defendant has been convicted upon his plea of 2 
not guilty and a verdict of guilty of the offense of 

Robbery & Bribery 

as charged 3 in Counts Two and Three 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorised representative for imprisonment for 
a period of 4 Two (2) years to Six (6; years on Count 2; One (1) year to 
Three (3) years on Count 3 to run concurrently with the sentence imposed on 
Count 2; said sentence to take effect at the expiration of the sentence 
imposed in Criminal Case No. 658-55. 

Yrramnry - ffig ronre 5 

It Is Ordered that the Clerk deliver a certified copy of this judgment 


and ccnmitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


Vs/ James R. Kirkland 


United States District Judge. 
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FILED 
DEC 9 1955 
HARRY M. HULL, Clerk 


( 166 ) 


NOTICE OF APPEAL 

Name and address of appellant—Charles A. Davis, 200-19th St., S. E. 
Washington, D. C. j 

I 

Name and address of appellants attorney—Saul G. Lichteriberg-j-National Press 

I 

Building, Washington, D. C. 

I 

Offense—Robbery and Bribery 

Concise statement of judgment or order, giving date, and any sentence 
Appellant was found guilty by jury on November 8, 1955, of counts 2 and 3 

I 

of the indictment, and was sentenced on December 2, 1955, on count number 2, 

two to six years, and on count number 3, one to three years td run con- 

| 

currently with that sentence imposed on count number 2; both of said 
sentences to run consecutively to sentence imposed by Court iik Criminal 
No. 658-55. 

Name of institution where now confined, if not on bail 
District Jail—200-19th St., S. E. Washington, D. C. 

j 

I, the above-named appellant, hereby appeal to the United States 

I 

Court of Appeals for the District of Columbia Circuit from thje above-stated 
judgment. 


12-9-55 


Date 


/ s/ Chas. A. Davis 
Appellant 


i 




BRIEF FOR APPELLEE 


®niteti States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,200 

i 

Charles A. Davis, appellant 

i 

V. ; 

United States of America, appellee 



APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

i 


OLIVER GASCH. 

United States Attorney. 

LEWIS CARROLL. 

THOMAS FLANNERY. 

E. TILLMAN STIRLING. 

Assistant United States Attorneys. 

! 

i 
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No. 13,200 


QUESTIONS PRESENTED 

A police officer testified that when he first approached a 
group of men standing on a street corner, he was informed 
that appellant had taken a wallet from the trouser pocket 
of Mr. Burnside, which accusation appellant thereupon 
denied. Another eye-witness testified that he had seen 
appellant take the wallet, and Mr. Burnside testified that 
his wallet had been taken. 

Half of the money that was in the wallet was found in 
appellant’s possession, and the wallet itself was subse¬ 
quently recovered from a mailbox into which appellant 
was seen to drop something. 

Therefore, in the opinion of appellee the following ques¬ 
tions are presented: 

1. Did error, prejudicial to the substantial rights of ap¬ 
pellant, result from the admission of the accusatory state¬ 
ment as related by the policeman! 

2. Is the verdict supported by substantial evidence? 


INDEX 

Page 

Counterstatement of the case . 
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counterstatement of the case 

On July 18, 1955, appellant was indicted in three counts 
for attempted robbery in violation of District of Columbia 
Code, Section 22-2902; for robbery in violation of Section 
22-2901 and for bribery in violation of Section 22-704. 
Trial by jury- began on November 8, 1955 (J.A. 68). At 
the outset of the trial the prosecution orally moved to dis¬ 
miss Count One which charged attempted robbery. Such 
motion was granted (J.A. 1). The trial terminated on 
November 9, 1955, at which time the jury returned a ver¬ 
dict of guilty as indicted on Counts Two and Three. On 
December 2, 1955, the court heard argument on appellant’s 
motion for a new trial and denied it (J.A. 67). Appellant 
was thereupon sentenced to serve a term of imprisonment 
of from two to six years on Count Two; one to three years 
on Count Three to run concurrently with the sentence 
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imposed on Count Two, said sentence to take effect at 
the expiration of the sentence imposed in Criminal Case 
No. 658-55 (J.A. 70). This appeal follows: 

Mr. Emanuel Walters testified that at about 5:00 p. m. 
on May 27, 1955, he was sitting on the right hand side of a 
streetcar which was stopped at the corner of 8th and H 
Streets, Northeast. He was seated near the front of the car 
and was looking out of the window at the people who were 
about to board the streetcar, when he observed appellant 
put his fingers in the back pocket of Mr. Burnside’s trou¬ 
sers. (J. A. 3.) When Mr. Burnside boarded the street¬ 
car he asked him whether or not he still had his wallet. As 
a result of the conversation he had with Mr. Burnside, the 
men got off of the streetcar and walked across the street 
to the corner of 9th and H Streets, where appellant and 
another man were standing. Mr. Walters said that just 
before he got to where appellant -was standing he observed 
him drop something in the mailbox on that corner. At 
about this point appellant started running and Mr. Walters 
and Mr. Burnside chased him and finally caught him in a 
nearby alley. Appellant w-as taken into custody by Mr. 
Walters and Mr. Burnside until police officers arrived, 
whereupon appellant was taken to the Ninth Precinct. 
(J. A. 5.) 

Mr. Alexander Burnside testified that at about 5:00 p. in. 
on May 27,1955, he was waiting for a streetcar at the corner 
of 8th and H Streets, Northeast. After boarding the street¬ 
car he saw Mr. Walters and as a result of a conversation 
with him he noticed his wallet which contained $16.00 was 
missing (J. A. 16). After alighting from the streetcar they 
walked to the corner of 9th and H Streets where Mr. Burn¬ 
side approached appellant and asked him for his billfold. 
Appellant said he did not have his billfold and started 
running off (J. A. 17). They gave chase and caught him. 
Police were summoned and appellant was taken to the Ninth 
Precinct. The wallet was marked as Government Exhibit 
No. 1 and Mr. Burnside identified it as the wallet that was 
taken from him. (J. A. 17). 

Officer Joseph L. Longo, Metropolitan Police Depart- 
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ment, testified that between the hours of 5:00 and 6:00 p. m. 
on May 27, 1955, he arrested appellant at the corner of 
8th and H Streets, Northeast (J. A. 21). Officer Longo 
said that he called the postal inspector and together with 
the postal inspector and Officer Grant they went to the 
corner of 9th and H Street, w T here the mailbox was opened 
and Mr. Burnside’s wallet was recovered. The officer said 
that while appellant was being detained at the police sta¬ 
tion he requested to be taken to the men’s room, and Officer 
Longo accompanied him there. While in the men’s room 
appellant said to Officer Longo (J. A. 23), “Look, I can’t 
stand getting into trouble, how about if I will give the man 
back his $16.00 and then I can get you fixed up—you’ll 
square the case for me.” Officer Longo said he asked ap¬ 
pellant what he meant by “I can take care of you”. Ap¬ 
pellant said he knew that policemen do not make a lot of 
money and told Officer Longo that he could get him $300.00 
merely by making a phone call to his mother who would 
bring $300.00 in cash down to the police station very shortly. 
The officer told appellant he would have to discuss the mat¬ 
ter with his superior officer. Shortly thereafter Lieutenant 
Bonaccorsy came in and Officer Longo informed him of ap¬ 
pellant’s offer. Lt. Bonaccorsy then asked appellant what 
he meant by the offer he had made. Appellant said that he 
would give Burnside his money back and that if the officers 
would square the case for him that he would take care of 
the officers. He said that if the officers would fix it so that 
he did not have to go to court in connection with this case 
that he would give them $300.00. He said he could obtain 
the money by calling his mother who would bring the money 
down to the police station. At this point Lt. Bonaccorsy 
informed appellant that in addition to the robbery charge 
he was also going to be charged with bribery. Lt. Bonac¬ 
corsy’s testimony corroborated that of Officer Longo 
(J. A. 34). 

At the close of the Government’s evidence appellant made 
a motion for a directed verdict w'hich was denied by the 
court (J. A. 37). Thereupon appellant was called and tes¬ 
tified that his mother was suffering from cancer in May of 
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1955, and subsequently had passed away. He said that his 
mother was not in the habit of keeping large sums of money 
around the house and that it would have been impossible 
for her to have brought him $300.00 on May 27, even if he 
had called her (J. A. 38). Appellant testified that he was 
not standing on the streetcar stop waiting for the street¬ 
car, but that he had alighted from the streetcar, stopped 
in a drug store for a bottle of soda and then had walked 
to the corner of 9th and H Streets, planning to cross the 
street and catch a bus. At this point he said he was stopped 
by some fellows (J. A. 39). He said when he was searched 
at the police station he had $8.00 in bills and some change. 
He denied having robbed Mr. Burnside and denied run¬ 
ning away or being chased. He also denied having offered 
the police officer a bribe. It was his testimony (J. A. 41) 
that Officer Longo asked him if he wanted to get out of this. 
He said the officer asked him if he could get any money 
and appellant told him “No”, and the next thing he said 
to appellant was “You have tried to bribe a policeman.” 
(J. A. 41). 

On cross-examination appellant admitted he had pre¬ 
viously been convicted of attempted roberry. Appellant 
did admit that he had offered to give Mr. Burnside the $8.00 
that he had in his possession, that he would give him $8.00 
in addition thereby returning the $16.00 that Mr. Burnside 
lost. He said the only reason he offered to do this was to 
keep out of trouble—not because he had taken the $16.00 
originally (J. A. 46). 

STATUTES INVOLVED 

District of Columbia Code, § 22-2901 provides: 

Robbery .—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any¬ 
thing of value, is guilty of robbery, and any person con¬ 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 
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District of Columbia Code § 22-704 provides in pertinent 
part: 

Corrupt influence — Officials .—Whosoever corruptly, 
directly or indirectly, gives any money, or other bribe, 
present, reward, promise, contract, obligation, or secu¬ 
rity for the payment of any money, present, reward, 
or thing of value to any ministerial, administrative, 
executive, or judicial officer of the District of Columbia 
or any employee or other person acting in any capacity 
for the District of Columbia, or any agency thereof, 
either before or after he is qualified, with intent to in¬ 
fluence his action on any matter which is then pending, 
or may by law come or be brought before him in his 
official capacity, or to cause him to execute any of the 
powers in him vested, or to perform any duties of him 
required, with partiality or favor, or otherwise than is 
required by law, or in consideration that such officer 
being authorized in the line of his duty to contract 
for any advertising or for the furnishing of any labor 
or material, shall directly or indirectly arrange to re¬ 
ceive or shall receive, or shall withhold from the par¬ 
ties so contracted with, any portion of the contract 
price, whether that price be fixed by law or by agree¬ 
ment, or in consideration that such officer has nominated 
or appointed any person to any office or exercised any 
power in him vested, or performed any duty of him 
required, with partiality or favor, or otherwise con¬ 
trary to law; and whosoever, being such an officer, 
shall receive any such money, bribe, present, or re¬ 
ward, promise, contract, obligation or security, with 
intent or for the purpose or consideration aforesaid 
shall be deemed guilty of bribery and upon conviction 
thereof shall be punished by imprisonment for a term 
not less than six months nor more than five years. 

SUMMARY OF ARGUMENT 

No error prejudicial to the substantial rights of appellant 
resulted from the admission of hearsay accusatory state¬ 
ments, which were made in the presence of appellant and 
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denied by him. The person who made the statements had 
previously testified so that the admission of the statement 
added nothing to the evidence already before the jury. Any 
error that did result was rectified by the special instruc¬ 
tions the court gave immediately after the prosecutor sug¬ 
gested that the statement may have been erroneously ad¬ 
mitted. The instructions were repeated in the general 
charge. 

The verdict was supported by the testimony of two wit¬ 
nesses and by circumstances which, if believed by the jury, 
would establish appellant’s guilt beyond a reasonable doubt. 
The court properly left the question of which testimony to 
believe up to the jury. 

ARGUMENT 

I 

No Prejudice Resulted From the Admission of Evidence 

Appellant alleges that he was prejudiced by the admis¬ 
sion of an accusatory statement. During Officer Longo’s 
testimony he stated that when he first approached the 
group of men at the corner of 8th and H Streets (appellant 
being among the group), he was informed that appellant 
had taken Mr. Burnside’s wallet. This testimony was ob¬ 
jected to, but after ascertaining that the accusatory state¬ 
ment was made in appellant’s presence, the court overruled 
the objection. (J.A. 21.) The following day Government 
counsel approached the bench and suggested to the court 
that in his opinion, formed after some research into the 
problem, the accusatory statement was inadmissible since 
appellant denied it at the time it was made. Appellant 
suggested that the court declare a mistrial. However, the 
court thereupon gave the jury special instructions covering 
this point. (J.A. 32-33). 

Although the accusatory statement may have been er¬ 
roneously admitted, the record shows that no prejudice re¬ 
sulted therefrom. The accusatory statement as related by 
Officer Longo was made by Mr. Walters who had previously 
testified at the trial. Thus the policeman’s relation of the 
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statement was merely a repetition of something the jury 
had already heard from the actual speaker. It added noth¬ 
ing, but merely explained why appellant was taken into 
custody. This testimony by Officer Longo worked to appel¬ 
lant’s advantage in that it showed the jury his steadfast 
denial of the charge from the very beginning. It will be 
further noted from the record (J.A. 21), that Officer Longo 
testified that after the accusatory statement was made he 
turned to appellant and asked him about it. Appellant told 
the officer that he had not taken the wallet, but that he 
would give the complainant eight dollars back. This offer 
by appellant to the policeman certainly cured and prejudice 
resulting from the accusatory statement. 

After the alleged error had been called to the court’s at¬ 
tention and the court gave the jury specific instructions 
to disregard the accusatory statement made to the police 
officer, appellant subsequently took the stand. He was asked 
by his counsel (J.A. 40): 

“Q. You went to the station—did you hear these 
people make statements about you? 

A. Yes, sir. 

Q. And did you admit them or deny them? 

A. Denied them.” 

This colloquy, instigated by appellant’s counsel, reiterated 
the accusatory statements, to which he had previously ob¬ 
jected. Thus it is apparent that he did not think the fact 
that the complainant accused appellant was prejudicial. 
Furthermore, in requesting supplemental instructions, ap¬ 
pellant never asked the court to further instruct in refer¬ 
ence to the accusatory statements, nor was any point made 
on this matter when appellant argued his motion for a new 
trial (J.A. 66-67). 

It is well established that the appellant has the burden 
of proving prejudice as the result of an error occurring 
during trial, and he must show that such prejudice affected 
substantial rights. Sher v. DeHaven, 91 U.S. App. 257, 261, 
199 F. 2d 777 (1952), cert, denied, 345 U.S. 936. As is shown 
above, any error that occurred was corrected by the court’s 
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instructions, and no error prejudicial to the substantial 
rights of appellant was committed. 

II 

The Verdict Is Supported By Substantial Evidence 

One witness, Mr. Walters, testified that he saw appel¬ 
lant put his fingers in the back pocket of the complaining 
witness’ trousers. Seconds later the complainant discov¬ 
ered that his wallet was missing, whereupon he and Mr. 
Walters followed appellant up the street to the corner 
where appellant was talking to another man. Just as they 
approached the two men, appellant walked over to the mail¬ 
box and dropped something in it. Appellant was later 
searched and half of the money that was taken from the 
wallet was found in his possession, and a subsequent search 
of the mailbox revealed the missing wallet. The man to 
whom appellant was talking on the corner was not appre¬ 
hended. When questioned, appellant denied having taken 
the wallet, but he did offer to give eight dollars back to Mr. 
Burnside. On recross examination, appellant said he of¬ 
fered to give Mr. Burnside eight dollars but dropped the 
preposition “back”. 

It was purely and simply a question of credibility, 1 and 
as this Court has said: 

“In our jurisprudence the credibility of wit¬ 
nesses and the derivation of the truth from oral 
testimony are reposed in the hearer of the wit- 


1 Appellant argues (Br. 8), that on cross-examination the prose¬ 
cutor asked him a question (J.A. 42), solely for inflammatory pur¬ 
poses. It is well established that a defendant’s credibility may 
be impeached by asking about previous convictions. Sanford v. 
United States, 69 App. D.C. 44, 89 F.2d 325 (1939); Campbell v. 
United States, 85 U.S. App. D.C. 133, 176 F.2d 45 (1949). And 
when appellant’s attorney objected to the question, the court im¬ 
mediately explained (J.A. 42), that the purpose of the question was 
merely to attack appellant’s credibility. This point was reiterated 
in the charge (J.A. 50-51), and appellant did not request any 
additional instructions on this point. 
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nesses. Demeanor, inflection and gesture, both on 
direct examination and under cross-examination 
are elements in those determinations. Sole wit¬ 
nesses are commonplaces of the courtroom. The 
jury chooses what to believe and whether the proof 
thus believed is convincing beyond a reasonable 
doubt.” Wigfall v. United States, — U.S. App. 

D.C. —, 230 F. 2d 220 (decided Feb. 2, 1956). 

Also see Bates v. United States, 95 U.S. App. D.C. 57, 219 
F. 2d 30, (1955); Foster v. United States, 94 U.S. App. D.C. 
83, 212 F. 2d 249 (1954). 

This Court has said on many occasions that the verdict 
of the jury must be sustained if there is substantial evi¬ 
dence to support it. 2 If the jury believed the testimony of 
the complainant and Mr. Walters, it could have been con¬ 
vinced beyond a reasonable doubt of appellant’s guilt. 
Therefore the evidence fully supports the verdict. 

In Davis v. United States, -U.S. App. D.C.-,- 

F. 2d-, (No. 12951, decided May 10, 1956), the same ap¬ 

pellant was convicted of pick-pocketing. In that case the 
complaining witness testified that he felt his wallet being 
taken from his back pocket, and immediately called a po¬ 
liceman. The defendant was searched but the wallet was 
not found on his person, so the officer allowed him to leave. 
Thereupon the wallet was found on the sidewalk in approx¬ 
imately the place where the defendant had been standing. 
On appeal, the claim was made that there was not sufficient 
evidence to go to the jury. In affirming, this Court said 
there was sufficient evidence. The present case is even 
stronger in that an eye-witness saw the wallet being taken 
from the complainant’s pocket. 


2 Wigfall v. United States, supra; Medelson v. United States, 61 
App. D.C. 127, 58 F.2d 532 (1932); Morton v. United States, 79 
U.S. App. D.C. 329, 147 F.2d 28 (1945), cert, denied, 324 U.S. 
875 (1945). 
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CONCLUSION 4 

Wherefore, it is respectfully submitted that the judgment < 
of the District Court be affirmed. 

f 

Oliver Gasch, W 

United States Attorney. 

Lewis Carroll, 1 

Thomas Flannery, j 

E. Tillman Stirling, | 

Assistant United States Attorneys. 
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